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VoLuME IX 


N the treatment of the taxability of life insurance 
] proceeds under the present Federal Revenue Act 

two separate and distinct portions thereof must 
be considered: (1) The Estate Tax law, and (2) 
The Income Tax law. 

Under the provisions of the present Federal Fs- 
tate Tax law the value of the gross estate of the 
decedent is determined by includ- 
ing “the amount receivable by the 
executor as insurance under policies 
taken out by the decedent upon his 
own life” and “the excess over 
$40,000 of the amount receivable 
by all other beneficiaries as insur- 
ance under policies taken out by the 
decedent upon his own life.” 

For the purpose of clarification 
it would, therefore, seem advisable 
to eliminate from this comment (1) 
life insurance proceeds receivable 
by the executor of the estate, which 
proceeds appear to be taxable in the 
same manner as any other asset of 
the estate, and (2) life insurance 
proceeds aggregating $40,000, pay- 
able to beneficiaries other than the 
executor, which proceeds are spe- 
cifically exempt from taxation by 
law. Thus, there remains for con- 
sideration only life insurance pro- 
ceeds exceeding in the aggregate 
$40,000, payable to beneficiaries 


other than the executor. a ® 


With only the law as a guide, 
it is impossible to answer many questions arising 
in connection with the taxability of such proceeds. 
For example, just what is meant by the words “pol- 
icies taken out by the decedent upon his own life’? 
Do they refer to policies for which the decedent 
personally applied, policies for which he paid the 
premiums, policies in which he retained legal inci- 
dents of ownership during his lifetime, policies under 
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which he reserved the right to change the bene- 
ficiaries, or just what do they include? It is quite 
apparent that the definition must be sought else- 
where than in the law itself. 

Turning to the United States Supreme Court for 
guidance, the latest decision in relation to this matter 
is found in the case of The Chase National Bank, et 
al., v. U. S. (January 2, 1929). The 
facts certified in this case indicate 
that Herbert W. Brown applied for 
insurance on his own life, naming 
his wife as the beneficiary; that he 
retained legal incidents of owner- 
ship in the policies during his lite- 
time; that he reserved the right to 
change the beneficiary ; and that all 
premiums were paid by the insured. 
The proceeds of these policies in 
excess of $40,000 were held to be 
subject to Federal Estate Tax, the 
Court basing its decision on the 
fact that the decedent during his 
lifetime had reserved the right to 
change the beneficiary and had re- 
tained a legal interest in the pol- 
icies, such as the power to surrender 
and cancel them, to pledge them as 
security for loans and to dispose of 
them and their proceeds for his own 
benefit. It was the opinion of the 
Court that the termination of these 
powers at decedent’s death and the 
consequent passing to the desig- 
nated beneficiary of all rights under 


the policies may be the legitimate subject of a trans- 
fer tax. 


It is quite apparent that in the opinion of the 
Court much emphasis should be placed on the re- 
tention of legal incidents of ownership in the policies 
and the reservation of the right to change the bene- 
ficiaciary, while little or no attention need be paid 
to the fact that the insured applied for the policies 
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and paid all of the premiums. Furthermore, a care- 
ful reading of the decision leads to the conclusion 
that if the insured had, not reserved the right to 
change the beneficiary and had retained no legal 
incidents of ownership in the policies during his 
lifetime, the proceeds would not have been subjected 
to tax. Although this is merely an inference and 
not the decision of the Court, nevertheless, such a 
conclusion is greatly strengthened by another deci- 
sion of the same Court rendered on the same day 
in the case of Reinecke v. The Northern Trust Com- 
pany (January 2, 1929),? holding that certain trusts 
were not taxable as the donor had not reserved the 
power to alter, amend or revoke them unless the 
beneficiary so agreed. It may be argued that this 
decision has no direct application to life insurance 
proceeds in view of the fact that the trusts did 
not involve policies of insurance, but, on the other 
hand, both decisions contain direct references to 
each other, indicating without question that the 
Court rested on the same ground in both cases. 


Many attorneys conversant with this subject have 
expressed the opinion that in The Chase National 
Bank, et al., v. U. S., the Court laid too much stress 
on the transfer factor and not enough on the insur- 
ance feature, namely, that proceeds payable to desig- 
nated beneficiaries pass by virtue of a contract 
entirely independent of any right of succession. 
However, the decision stands as the prevailing opin- 
ion of the highest court of the land. 


The case of Lewellyn v. Frick (1925) * is hardly 
worthy of consideration in the present comment as 
it arose under the Revenue Act of 1918, which did 
not contain a retroactive clause in connection with 
the taxability of life insurance proceeds. The Su- 
preme Court held that in the absence of a retroactive 
provision there was no authority for taxing proceeds 
from policies taken out prior to the passage of the 
Act. The present Act contains a specific retroactive 
clause, and if the Court continues to stress the trans- 
fer factor rather than the insurance feature, it would 
seem to follow that where the insured reserves the 
right to change the beneficiary or retains a legal 
interest in the policy during his lifetime, the trans- 
fer would be considered incomplete until his death 
and that the tax is not being retroactively imposed, 
regardless of when the policy was taken out. 


Since January 2, 1929, when the United States 
Supreme Court rendered its decisions in The Chase 
National Bank, et al., v. U. S. and Reinecke v. The 
Northern Trust Company, how have other courts, the 
United States Board of Tax Appeals and the United 
States Treasury Department interpreted the law? 


On May 6, 1929, the Court of Claims of the United 
States, in the case of Guettel, et al., v. U. S.,* decided 
that where the decedent makes an absolute and un- 
conditional assignment of a policy of insurance upon 
his own life for value received, no part of the pro- 
ceeds received by the assignee need be included in 
determining the value of the gross estate. The 
Court stated that “after assignment the insured was 
without authority to change the beneficiary or to 
exercise any control over said policy during the ex- 





2278 U. S. 339. 
3268 U. S. 238. 
*67 Ct. Cls. 613. 
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istence of the assignment”; also that “the languave 
‘all other beneficiaries’ used in the statute cannot be 
fairly construed as applying to the assignee of a 
policy payable to a designated beneficiary. Such 
a construction would be an unwarranted extension 
of the meaning of the statute.” Here again em- 
phasis is placed on ownership and control, no atten- 
tion at all being paid to the application for the policy 
or to the payment of premiums. 

On September 26, 1930, the United States Circuit 
Court of Appeals for the Third Circuit, in the case 
of Heiner v. Grandin,® decided that even the Rev- 
enue Act of 1918, which did not contain a specific 
retroactive clause, “requires the inclusion in the value 
of the gross estate of proceeds of policies of insur- 
ance, in excess of the exemption therein provided, 
taken out by the decedent upon his own life prior to 
the enactment of any Federal Estate Tax in which 
a designated beneficiary is named and the power 
to change the beneficiary reserved to the insured 
during his lifetime.” The Court, in its comment 
concerning the decisions of the Supreme Court in 
Lewellyn v. Frick, The Chase National Bank, et al., 
v. U. S. and Reinecke v. The Northern Trust Com- 
pany, expressed the opinion that the Reinecke v. The 
Northern Trust Company decision is controlling un- 
less the law as applied to insurance policies differs 
from that as applied to trusts; that both trusts and 
insurance policies are taxed under the same section 
of the law and that in no case has the Supreme 
Court said or even intimated that a different prin- 
ciple applies. Once more, the transfer of ownership 
and control is stressed, no consideration being given 
to the application for the insurance or to the pay- 
ment of premiums. 


Several recent decisions are found in the reports 
of the Board of Tax Appeals all holding that where 
the insurance is payable to a beneficiary other than 
the executor of the estate and the insured has re- 
served the right to change the beneficiary up to the 
date of his death, the proceeds, in excess of the 
$40,000 exemption, should be included in the value 
of the gross estate. These decisions and the dates 
of their promulgation follow: Estate of Louis Heil- 
broner,® February 13, 1930; Estate of A. L. Rauh,' 
May 19, 1930; Estate of Herbert E. Cushman,’ May 
20, 1930; Estate of Isador H. Bandler,® June 12, 1930; 
Estate of Charles Richardson, September 10, 1930; 
Estate of Isaac Liebes,"' September 10, 1930; Estate 
of Philip S. Driver,* September 22, 1930; Estate of 
Minna Feuerbacher," March 13, 1931 and Estate of 
Arthur J. Blood,* March 31, 1931. 


In two of these decisions, Estate of Isaac Liebes 
and Estate of Arthur J. Blood, the Board also held 
that where the insurance is payable to a beneficiary 
other than the executor of the estate and the insured 
has not reserved the right to change the beneficiary 
up to the date of his death, the proceeds should not 
be included in the value of the gross estate. 
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18 BTA 1121. 
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At first glance these decisions seem to indicate 
that the Board relies entirely upon whether or not 
the insured, during his lifetime, has reserved the 
right to change the beneficiary, and pays little or 
no attention to the application for the policy, to the 
payment of premiums or even to the retention by 
the insured of legal incidents of ownership in the 
policy. On the other hand, a careful reading of 
these decisions seems to imply that the Board is 
of the opinion that after an insured has given up 
the right to change the beneficiary he may nct, 
without the beneficiary’s consent, exercise any rights 
in the contract, such as the power to surrender and 
cancel it, to pledge it as security for a loan or to 
dispose of it for his own benefit. This is indicated 
by the headnotes of the decision in the case of the 
Estate of Isaac Liebes which reads in part as fol- 
lows: “The beneficiary under a policy of insurance 
which names a specific beneficiary and does not 
reserve to the insured a right to change the bene- 
ficiary has a vested interest of which he may not be 
deprived without consent.” Of course, this is not 
true of all life insurance policies, for some contracts 
are so written that even though they are made pay- 
able irrevocably to a beneficiary, the insured may 
obtain the cash value or borrow upon them without 
the consent of the irrevocable beneficiary. Under 
the terms of such contracts, the insured, without 
the consent of the beneficiary, could dispose of the 
policies for his own benefit during his lifetime thus 
making the irrevocable beneficiary’s vested interest 
of no value. 

In a number of the decisions of the Board of Tax 
Appeals, the opinion is expressed that the decisions 
of the Supreme Court, in The Chase National Bank, 
et al., v. U. S. and Reinecke v. The Northern Trust 
Company, are controlling and that the decision in 
the case of Lewellyn v. Frick merely applied to the 
incidence of the Revenue Act, the principle of law, 
that a named beneficiary under an insurance policy 
which does not reserve to the insured the power to 
change the beneficiary has a vested right of which 
he may not be deprived without consent. It wouid, 
therefore, seem quite safe to assume that the Board’s 
decisions are based upon ownership and control of 
the policy during the lifetime of the insured and 
that the application for the insurance and the pay- 
ment of premiums are of little or no consequence. 


- There is, however, one decision of the Board in 
which the question of premium payment arose; 
namely, the Estate of Helen Kingsley Bromley,” July 
9, 1929. Mrs. Bromley applied for the insurance 
on her own life, making the proceeds payable to her 
“executors, administrators or assigns” with right re- 
served to her to change the beneficiary. All the 
premiums were paid by her husband, who kept the 
policies in his safe deposit box. The Board held 
“that the policies here involved were taken out by 
the decedent upon her own life and the proceeds are 
properly to be included in determining the value 
of her gross estate.” This decision implies that the 
Boafd does not believe insurance proceeds should 
be entirely free from Federal Estate tax merely by 
reason of the fact that none of the premiums were 
paid by the insured. On the other hand, there is 


%16 BTA 1322. 
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no indication as to what the decision would have 
been if Mr. Bromley, who paid all of the premiums, 
had been named as the beneficiary to receive the 
proceeds. 

What has the Treasury Department said in regard 
to this matter? For a number of years, the Depart- 
ment’s regulations have provided that “Insurance 
is deemed to be taken out by the decedent in all 
cases where he pays all the premiums, either di- 
rectly or indirectly, whether or not he makes the 
application. On the other hand, insurance is not 
deemed to be taken out by the decedent, even though 
the application is made by him, where all the pre- 
miums are actually paid by the beneficiary. Where 
a portion of the premiums were paid by the bene- 
ficiary and the remaining portion by the decedent 
the insurance will be deemed to have been taken out 
by the latter in the proportion that the premiums 
paid by him bear to the total of premiums paid.” 
(Reg. 70, Art. 25). At present the regulations also 
provide that 
All insurance in excess of $40,000 receivable by bene- 
ficiaries other than the estate, regardless of when taken 
out, must be included in the gross estate where the dece- 
dent during his life retained legal incidents of ownership 
in the policies of insurance as, for example, a power to 
change the beneficiary, to surrender or cancel the policies, 
to assign them, to revoke an assignment of them, to pledge 
them for loans or to dispose otherwise of them and their 
proceeds for his own benefit, etc. (Reg. 70, Art. 27). 

The latest word from the Treasury Department 
is contained in a letter of Commissioner of Internal 
Revenue, David Burnet, dated October 28, 1930, 
which reads in part as follows: 

Where the insured under a life insurance policy taken 
out by himself, absolutely and irrevocably disposes of all 
legal incidents of ownership therein, other than by a tes- 
tamentary disposition, the proceeds of such policy are 
not taxable as a part of his gross estate under the pro- 
visions of the estate tax law. 

In this expression of opinion Commissioner Burnet 
seems to rely entirely upon the provision quoted 
from Article 27 of the regulations and to ignore 
entirely the provision quoted from Article 25. This 
being the case, it is difficult to understand why the 
Department permits Article 25 to remain unchanged 
as a part of the regulations. 

To reconcile the provisions of Article 25 with the 
provisions of Article 27, as interpreted by Com- 
missioner Burnet, is an impossibility. Of course, 
if an insured pays all the premiums and retains legal 
incidents of ownership in the policies during his 
lifetime, the proceeds would be taxable, in excess 
of the exemption, under both Articles 25 and 27. 
On the other hand; if all the premiums are paid 
by the beneficiary, and the insured retains no legal 
incidents of ownership in the policies during his 
lifetime, the proceeds would be exempt under both 
Articles 25 and 27. 


Difficulties arise, however, under the following cir- 
cumstances :— 


(1) Where the insured pays all the premiums but 
retains no legal incidents of ownership in the pol- 
icies. (Taxable under Article 25; exempt under Ar- 
ticle 27). 


(2) Where the beneficiary pays all the premiums 
but the insured retains legal incidents of ownership 
(Continued on page 238) 










































































































































































































































































































































































































































































































































































DMUND BURKE once said that there is more 

wisdom in institutions than in men. By. a 

parity of reasoning, I believe there is more 
wisdom in concrete proposals than in abstract dis- 
cussions. Accordingly, I state at once the principal 
conclusion reached, and the pith of my proposal: 


In my best judgment, it would benefit every 
important interest involved if, at the next ses- 
sion of Congress, the Federal income tax were 
amended so as to reduce the tax on capital net 
gains and the credit on capital net losses to 6 
per cent; make these rates applicable to cor- 
porations as well as individuals; and amend the 
statutory definition of capital assets so as to 
include property held by the taxpayer for less 
than two years (now excluded), retaining, how- 
ever, the present provisions which exclude stock 
in trade and property held by the taxpayer pri- 
marily for sale in the course of his trade or 
business. In short, I propose to reduce the 
rate to 6 per cent; strike out the two year pro- 
vision; and apply the 6 per cent rate to corpo- 
rations as well as individuals. This rate would 
not apply to dealers or “professionals.” The 
person who buys and sells securities or real 
estate or any other capital asset frequently 
enough to make such exchanges a business, or 
one of his businesses, should pay the regular 
tax on the gains derived as on any other busi- 
ness profit. 


The principal ground for my proposal is the be- 
lief that such an amendment to the Federal tax law 
would prove profitable, in dollars and cents, to the 
Treasury during the next five years, and through 
its wholesome influences and effects, would also be 
beneficial to the taxpayers and the business interests 
of the country. The basis of this belief, in turn, 
is the probability that the capital losses registered 
in income tax returns during the next five years 
will materially exceed the capital gains. This judg- 
ment or forecast requires careful consideration: 


(1) The principal source of capital gains and 
losses is the sale of securities. The Division of the 
Joint Committee on Internal Revenue Taxation in 
its Supplemental Report on Capital Gains and Losses, 
published in 1929, point out (page 26) that nearly 85 
per cent of the capital gain of the classes of tax- 
payers subject to the special statutory rates and 
provisions regarding capital net gains, “arises from 
the sale of securities.” 


My proposal, it will be recalled, would subject 
losses of dealers and “professionals” to the regular 
rates. Eliminating professionals and dealers, it is 
highly probable that, in the average or normal year, 
the volume of capital losses arising from the sale 


* Address delivered before the Chamber of Commerce of the United 
States at the 19th Annual Meeting, May 1, 1931, 


Capital Gains and the Federal 


: Income Tax 


By Dr. T. S. Adams * 


of securities materially exceeds the volume of capital 
gains, particularly as these two quantities affect the 
Federal income tax. 


I do not see how it could well be otherwise. First, 
there are the enormous losses arising from the worth- 
less securities unloaded on ignorant buyers. Next, 
there is the drain of brokers’ commissions and trans- 
fer taxes—the dealers’ percentage, the-green zero on 
the double zero reserved for the House—which so 
handicap the general run of those who play the 
speculative game that no system can save the av- 
erage player from loss in the average year. And if 
it be true that dealers and professional speculators win 
more than they lose, in the average year, their net 
gains are withdrawn from the equation or balance 
of gain and loss which we are here discussing. 


Now if all this be true of the average year, it 
will probably be doubly true of the next five years, 
during all of which there will be some liquidation 
of securities acquired during the boom which broke 
in October, 1929. There is no likelihood of a sus- 
tained advance in security prices during the next 
five years. We are in for a long, hard grind, at 
best. And there is no reason to expect a fall in 
the general purchasing power of money—rather the 
reverse. For two decades preceding the World War, 
the level of general prices was rising and this fur- 
nished the basis for a protracted rise in the prices 
of securities which continued until the latter part 
of 1929. This in turn was responsible for enormous 
capital gains, which brought handsome tax revenues 
to the Treasury from 1924 to 1930. But they were 
“paper gains” in large part, reflecting a general de- 
cline in the value of money. These movements are 
more likely to be reversed than to continue during 
the next five or ten years. We must look for “paper 
losses” rather than “paper gains.” I make no pre- 
dictions about, and rest none of my conclusions upon 
forecasts of, the far future. But I should not be sur- 
prised to see a long period of falling prices such as 
occurred in this country from 1873 to 1896. In any 
event, the chances are high that the general price 
levei will sag during the next five years. 


(2) What has been said of securities applies with 
even greater force to real estate—which constitutes 
the other great source of capital gains and losses. 
The amount of real estate now held frozen in the 
hands of owners longing, but unable to sell at prices 
below cost is—I speak soberly and deliberately— 
colossal. Much of it will be liquidated during the 
next five years and the resulting capital losses will 
be enormous. 


(3) There are several forces or factors which op- 
erate to make capital losses greater than capital gains 
in the long run or the average year. 


The first arises from the fact that many success- 
ful corporations distribute in the average year only 
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a minor part of their earnings. Their shares appre- 
ciate in value as the corporate earnings accumulate; 
and from time to time shareholders cash in by sell- 
ing a portion of their holdings, particularly after 
stock dividends have been received. The resulting 
“capital gains” are in reality, in any respects, de- 
ferred dividends. The magnitude or importance of 
this countervailing factor, it may be noted, is appre- 
ciably reduced by the fact that such shares are, on 
the average, held much longer than other shares. 
They are a favorite form of investment among the 
very rich and in unusual proportion are held in strong 
boxes from which they are taken only by the ad- 
ministrators or executors of those who acquired 
them. Despite this modification, however, the ap- 
preciation of gilt-edge shares resulting from under- 
distribution by conservative corporations is an im- 
portant factor making for a permanent excess of 
capital gains over capital losses. 

Other factors tending to magnify capital gains as 
opposed to capital losses in their effects on tax rev- 
enue, are (a) the reluctance of corporations to take 
losses because of the effect on. their balance sheets; 
and (b) the fact that capital net losses cannot, under 
the Federal income tax, be carried forward and 
charged against the income of years subsequent to 
that in which the losses were realized. 


(4) These factors arg important and might in 
the long run or the average year make the volutne 
of capital gains greater than the volume of capital 
losses, were it not for the influence exerted by the 
income tax itself. I frequently refer to this influence 
as “the factor of adverse selection.” It is worth not- 
ing in some detail: 

The dealer or professional must sell regularly to 
pay expenses, but the ordinary investor, whose prop- 
erty is worth more than it cost, has the government 
at a disadvantage. He does not have to sell; he can 
pick the time and occasion; he can hold his securi- 
ties indefinitely if he thinks the tax too high, or 
sell at the peak and buy back within 30 days without 
incurring tax liability. Per contra, he can sell se- 
curities on which he has a loss; take the loss for tax 
purposes ; and buy substantially similar securities at 
once, or the same securities after thirty days, without 
losing the benefit of the tax loss. 

When times are flush or tax rates low, many hold- 
ers of securities ignore these opportunities. On the 
other hand, when the bulls cease raging and the 
taxpayer is confident that he can buy similar securi- 
ties back in the future, if he wants them, at no more 
than he sold them for; when he has time and leisure 
to play this game and tax rates make it worth his 
while; the process of adverse selection cuts more 
and more deeply into tax revenue. 

There seems to be little difference of opinion about 
the loss-taking aspect of “adverse selection.” The 
serious effects of loss-taking at the close of the year 
are widely recognized. In general, it seems to be 
admitted that the 12% per cent tax stimulates a 
material volume of artificial loss taking; and that 
this not only appreciably reduces the revenue but 
exercises an unwholesome influence upon the se- 
curity market. 

There is much more dispute about the profit-taking 
features of the game. How seriously profit-taking 
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is discouraged by reluctance to pay the tax is a mat- 
ter of dispute. Most bankers and financial advisers 
think this deterrent factor is important. Treasury 
authorities, I understand, regard it as minor and in- 
cidental. I can only record my own experience in 
the matter. I personally know of several large 
sales that were prevented by the reluctance of the 
property owner to pay the 12% percent tax. I know 
of more large transactions, however, in which the 
owner “incorporated” his property in a Canadian 
corporation, without tax; had the Canadian corpo- 
ration sell the property, again without tax; and fur- 
ther, deponent saith not. But the number of cases 
in which the sale was made and tax paid, according 
to my personal experience, is greater than the post- 
poned cases plus the instances of Canadian incor- 
poration combined; although I am not certain that 
the volume of profit upon which tax was paid ex- 


ceeded the volume of profit cleared tax free through 
Canada. 


I am inclined to regard my personal experience as 
typical. It means that, while a large volume of 
profit-taking will occur in the face of the 12% per 
cent tax, the normal collection of Federal taxes will 
be appreciably reduced by postponements and tax 
evidence through Canadian incorporation or other 
devices. On the abstract question, I am disposed 
to side with the Treasury authorities rather than 
the bankers, and to conclude that the 12% per cent 
tax does not seriously reduce the normal volume of 
profit-taking. It does not so much prevent sales 
as it prompts tax avoidance. One thing, however, 
I know with certainty; that millions of profits are 
taken through Canadian corporations that would be 
taken direct by American individuals and corpora- 
tions if there were no tax on capital gains; and I 
am as sure as one can be in such matters, that most 
of these profits would be taken in this country if the 
tax were six per cent rather than 12% per cent. 


The charge that the capital-gain tax exercises an 
unwholesome influence upon security prices and gen- 
eral market conditions—perversely stimulating sales 
when prices are otherwise disposed to drop, and just 
as perversely retarding sales when an unhealthy 
boom is upon us or in process—deserves more care- 
ful investigation than it has yet received. I am dis- 
posed to think that the charge of artificial stimulation 
of loss-taking contains more truth than the charge 
of artificial prevention of profit-taking; and that the 
general criticism is at most only half true. It seems 
clear, however, that the taxation of capital gains 
creates more tax avoidance and evasion than the tax- 
ation of salaries, interest, profit and the other prin- 
cipal items of current or periodic income. Capital 
gains and losses are much more under the control 
and manipulation of the taxpayer than the principal 
items of current income. 


The Statistical Evidence 


(5) In attempting to estimate the probable vol- 
ume of capital gains and losses during the next five 
years, little help, in my opinion, can be derived from 
statistics of the past. 


It is true that the tax on capital gains has been 
strikingly productive in recent years. From 1924— 
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the first year in which the 12% per cent rate applied 
to both losses and gains—to 1929, the capital-gains 
tax rose from $48,603,064 to $281,587,087, while the 
credit on capital net losses fell from $9,035,736 to 
$5,346,871. During this same period, the profit de- 
rived by individuals from the sale of capital assets 
held less than two years doubled. The tax on cap- 
ital gains was enormously productive even in the 
year 1929, towards the close of which both com- 
modity prices and the bull market collapsed. 


But there are many reasons why these figures and 
their implications cannot be applied to the future 


(a) In the first place, the official Statistics of In- 
come understate, possibly seriously, the extent of 
capital losses. Until 1928, “no tabulation whatever 
was made from” returns which show no net income, 
(Statistics of Income for 1928, p. 24). I know there 
were some returns in the past—and I think there 
will be many returns in the future—which would 
show net income if it were not for capital losses. 
In short, a considerable number of well-to-do people 
having a substantial current income show no taxable 
income because of capital losses. 

The extent of this phenomenon is suggested, 
though not statistically measured, in the brief anal- 
ysis of the Individual Income-Tax Returns, Form 
1040, Showing No Net Income presented in Statis- 
tics of Income for 1928, page 24. There were 72,829 
such returns, showing a total income of $420,648,513, 
total deductions of $919,861,885 and a deficit of 
$499,213,372. No figures for capital net losses from 
sales of property held more than two years are given. 
But the net loss from the sale of capital assets held 
less than two years is given as $144,560,831, and the 
general aspect of the figures suggests the inclusion 
of a considerable number of taxpayers receiving good 
incomes from investments who would probably have 
paid substantial income taxes had it not been for 
the deduction of capital losses. Hidden in the “mis- 
cellaneous deductions” of $640,846,923 is probably 
a large volume of capital losses in addition to the 
$144,560,831 separately shown. I have every con- 
fidence in the good faith and substantial accuracy of 
the figures given in Statistics of Income. It would 
be troublesome and expensive to get a full showing 
of capital losses from the income tax returns as now 
made up and handled. But whatever the reason, the 
fact remains that a well-rounded picture of capital 
losses is not given in the official statistics. 

(b) Inthe second place, the recent figures show- 
ing enormous capital gains apply to a boom period 
which has closed, and the like of which the present 
generation may never see again. Statistics for years 
preceding 1924 tell an entirely different story. It 
is true that in most of these earlier years capital 
gains and losses were subject to the regular rates 
and that these rates were very high, tending both 
to discourage profit-taking and to stimulate loss- 
taking. But the earlier figures can not be wholly 
explained as the result of the tax rates then in force. 
They were in very large part the result of economic 
conditions which made the relative volume of capital 
gains and losses more normal or typical in those 
earlier years than in the bull market which culminat- 
ed in 1929. In all probability, the five years fol- 
lowing 1930 will be more like the five years which 
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preceded 1924 than the five years which followed 
1924. I take the following figures from the Report 
of the Joint Committee on Internal Revenue Taxa- 
tion for 1927, pages 43-44. 


Profits and losses on sale of assets reported by 


4,063 individuals with a net taxable income of $100,000 
and over in 1916: 


Profits on Losses on 

sale of sale of 
Year assets assets 
| oe ree ae $ 28,836,826 $ 19,150,961 
Es ry or, Mie Re hae 7,937,991 65,072,240 
SATIRE AIR lela lt 36,687,447 124,253,174 
_.. Se See 7 ere 10,910,541 216,116,946 
MT ts Sets ae 10,596,216 160,121,432 
a ee eee ee 95,245,772 87,032,461 
| Se ee 78,345,775 101,958,153 
_ NREL, Beare 101,089,611 53,784,450 


The following table is prepared from the returns 
of 75 individuals who reported a net income in ex- 
cess of $1,000,000 each for the year 1924. The table 
covers the years 1917 to 1925, both inclusive: 


Profits on Losses on 

sale of sale of 
Year assets assets 
POET cc elena es eee $ 16,110,792 
Wee Ie 1,723,990 23,955,447 
1919 Spee tte he 2,924,452 36,330,430 
1920 ; pt ier 1,243,069 42,964,016 
ae tate, 64) 437,977 41,459,237 
1922 . .... 12,060,266 44,077,158 
1923 es reyes oe 14,732,561 40,761,119 
_. Se reer 53,627,261 34,615,459 
| OR eget 62,822,952 45,230,895 


Actual profits and estimated losses on sale of assets 
regardless of time for which such assets were heid 


Actual profits Estimated 

on sales of losses on sale 
Year assets of assets 
1917 a NA touean eik $ 318,170,617 $ 110,720,384 
NE Pon Oe Lhe A 291,185,704 571,468,120 
Ae 2 a ae 999 364,287 1,175,140,997 
SE ee 1,020,542,719 1,680,304,149 
| eer een 462,858,673 1,832,641,653 
ae sc hak nS ce 991,351,580 1,251,989,891 
UN Scene ghe ety aetna 1,172,154,628 1,619,082,743 
i. SO nen ny Serene sod _ 1,513,714,092 896,906,462 
1: SE ea eee ae 2,932,228,840 655,078,024 


I was for a number of years a statistician, a man 
of figures and acquainted with grief. The experience 
taught me to respect figures and to fear them. Past 
statistics furnish a safe guide to the future in mat- 
ters of population, death rates and allied social phe- 
nomena in which change comes slowly. Past 
statistics, however, are not a safe guide to future 
financial conditions, where kaleidoscopic changes are 
frequent. The estimates by the Treasury Depart- 
ment which went awry and caused so much com- 
ment are to be explained in large part, I think, by 
too much dependence upon past statistics and too 
little imagination about the future effects of radical 
changes known to be under way. As regards the 
financial future, I should put much more faith in 
the estimates of an able financier who knew little 
about statistics, than I should in the estimates of a 
consummate statistician, who knew little about fi- 
nance, 

We cannot escape forecasts of the future. In 
matters of the kind with which we are dealing, sound 
policy is necessarily based upon a judgment of the 
future. It would help a great deal if everybody ac- 
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cepted that fact whole-heartedly. It is true that 
all forecasts are hazardous—this forecast is hazard- 
ous. It is also true that nobody can gauge the fu- 
ture with confidence or precision. But tax policy 
is an integral part of budgetary policy and budgets 
are little more than elaborate forecasts of the future. 
in affairs financial, nothing could be more stupid 
than to forecast the future on the assumption that 
future conditions and factors will be essentially as 
they have been in the immediate past. 


II 


I have said nothing so far about the dictates or 
requirements of sound principle in this connection, 
largely because there seems to be an almost hope- 
less division of opinion among authorities on this 
subject. British legislation and British courts take 
an entirely different view from that embodied in 
American legislation and the decisions of the Amer- 
ican courts. Tax experts and economists are divided 
on this subject. 


When I find responsible authorities so divided. I 
begin to look for a nigger. I think it is the equivocal 
and incongruous mixture of income elements grouped 
under the single term “capital gains.” The term 
is all things to all men. It covers a large volume 
of speculative gains which, in my opinion, richly 
deserves to be taxed at the highest rate which the 
government can successfully collect without killing 
the goose that lays the egg. It contains cumulative 
deferred gains such as the inventor or author occa- 
sionally realizes in one year on a lifetime of work, 
or the occasional bonanza realized by a lucky pros- 
pector, in which the tax rate is unjustly enhanced 
by the artificial accumulation of the gain in one year. 
Such income should be dealt with tenderly, for many 
good reasons. It contains a large number of “paper” 
gains or losses arising from variations in the pur- 
chasing power of money. Here is a mechanic who 
by thrift has bought a house for $7,000; he lives 
in it ten years and then finds that its dollar value is 
$12,000. His work carries him to another city. He 
must sell his old home and buy another. After the 
purchase he is no better off than he was before; but 
he will be taxed on a forced capital gain of $5,000. 
In the case of a corporation, this kind of transaction 
can usually be effected tax free, through the reor- 
ganization provisions of the tax law. 


An ideal income tax would separate the several varie- 
ties of capital gains and deal with them differently. 
sut it would be impracticable to carry this classifi- 
cation very far. A long and important step woutd 
be taken if the confirmed speculator were separated 
from the other classes with which he is now associ- 
ated. Under my proposal, those who buy and sell 
securities frequently enough to make it one of their 
regular business activities, would be classed as “pro- 
fessionals” and pay the ordinary income tax rates. 


As a matter of simple truth, trafficking in securi- 
ties has become a real business with thousands of 
well-to-do Americans who have not other occupa- 
tions, or whose principal business is in other 
lines. They not only take an occasional flyer, they 
play the stock market regularly. They spend the 
profits made in the stock market as if they were 
ordinary income, These persons should pay the or- 
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dinary rates on such profits. If such treatment 
would discourage a considerable portion of this group 
from playing the stock market regularly I should 
see no great harm in this result. 


Would my proposal in this respect involve real 
complexities of law or administration? I think not. 
The proposal, in substance, is to remove from the 
class of ordinary taxpayers subject to the reduced 
rates applicable to capital net gains and losses, a 
group of so-called “professionals” who, while en- 
gaged in other occupations or businesses are also 
engaged in the business of buying and selling se- 
curities. Taxpayers should be moved into the class 
of professionals when their sales in any taxable year 
comply with some such requirements as these: (a) 
exceed 50 in number, (b) $100,000 in amount and 
(c) yield capital net gain in excess of $14,000. And 
they should not be permitted to enter the class of 
professionals until their annual sales do fulfill these 
conditions. Once classified as a professional, the tax- 
payer should be treated as such so long as his sales 
exceed a reasonable minimum, say $100,000, but he 
should be automatically dropped from the class when 
his annual sales fall below this minimum. 


As regards profit and loss from the sale of capital 
assets other than securities, similar conditions but 
with different figures could be prescribed, but the 
simplest way would be to recognize no professional 
class other than dealers. Corporations, it may be 
added, should for the purpose in hand, be classified 
by the same or similar tests as those applied to in- 
dividuals. They should not be classed as profes- 
sionals, for instance, merely because their articles 
of incorporation authorize them to buy and sell se- 
curities. 


Under some such definite rules the professionals 
could be handled, I believe, with expedition and 
reasonable equity. The problem is less difficult than 
it would otherwise be by reason of the fact that 
both advantages and disadvantages attach to each 
class. If the “professional” cannot utilize the low 
rate on capital gains, he may utilize the ordinary 
or higher rates applicable to capital losses. 

Get the regular speculator out of the picture and 
there seems to be a strong case, in principle and 
equity as well as in expediency, for reducing the rate 
upon most other types of capital gain. They arise 
very largely from forced sales, simple transfers of 
investment, fluctuations in the value of money, and 
of occasional instances in which work or sacrifice 
extended over many years results in an abnormal 
realization of profit in a particular year. I must 
add, in good conscience, that I see no particular case 
in equity for the holder of gilt-edge stock who re- 
ceives a current cash return below normal, and sells 
part of his appreciating shares from time to time 
in order to bring up the current income to the nor- 
mal level. Low rates for such recipients of capital 
gains must rest upon expediency. As was well said 
on this point by the Joint Committee on Internal 
Revenue Taxation (Report, 1927, p. 42): 

With respect to taxpayers of this class the capital-gains 
tax must obviously be regarded as an expedient provision, 


justifiable on the ground that it induces them to sell prop- 
erty which they are well able to hold for an indefinite period 


(Continued on page 236) 











































































































































































































































































































































































































































































































































































































































































N a number of our states still under the yoke 
of the old general property tax, there is renewed 
discussion of the problem of reorganizing the 
tax system. Assuming that the people of these states 
are generally convinced that they must find a sub- 
stitute for the vicious and antiquated general prop- 
erty tax, there are, as I see it, three roads which 
they may follow and three only. Following the 
first road, they may decide to classify all personal 
property at the rates adapted to the particular ec- 
onomic character of each group. The 
second road leads to the exemption 
of all personalty, particularly all in- 
tangibles, from any kind of special 
taxation and to the substitution of 
some other form of taxation, such as 
the income tax, to accompany mod- 
ernized real estate and consumption 
taxes. Following the third road, they 
may make partial use of selected in- 
tangibles, taxed in some other man- 
ner than by a flat rate on their face 
value, making up any deficiency in 
revenues through the use of personal 
and business income taxes and se- 
lected consumption taxes. The dis- 
cussion of these three possible tax 
plans will be limited to the considera- 
tion of the problems involved in the 
taxation of intangible property. 

Our first proposal is to classify all 
intangibles and to tax each class in 
conformity to its peculiar economic 
character. Leaving to others the dis- 
cussion of this proposal from the 
standponit of statistics let us confine ourselves to 
a critical analysis of the proposition from the stand- 
point of what we may call fiscal-economic principles. 

The economist trained in the principles of public 
finance would declare that wealth and services alone 
should be subject to taxation. Wealth may be meas- 
ured by consumption, productivity or net income; 
and services may be measured by the monetary re- 
ward paid for such services. But, according to ec- 
onomic definition, intangibles are not wealth, but 
merely evidences, representatives of wealth, largely 
synonomous with choses in action. Intangibles are 
property, but property is not wealth; property is a 
claim to wealth that can be substantiated and ad- 
judicated in a court of law. This distinction is not 
always clear, even in the minds of judges. In the 
case (Blodget v. Silberman) * the Connecticut State 
Court had upheld the lower courts in declaring that 
public bonds and cash are tangible property. The 
case came up to the Federal Supreme Court early 
in 1928, and this Court overruled the decision of the 
state courts and definitely ruled (April 16, 1928) that 
bonds are in essence only evidences of debt. The 
Court further held that savings bank deposits and 
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a life insurance policy were clearly choses in action. 
The Supreme Court thus confirms the judgment of 
the economist in this connection. 

The real nature of intangibles can be made more 
clear by one or two illustrations. Take the case of 
corporate stocks. A casual comparison of corporate 
and partnership enterprises will reveal the true char- 
acter of a stock. A half dozen men enter into a 
partnership agreement, each one possessing legal 
evidence of his partnership interest in the enterprise. 


_ While the partnership interest is a 


species of choses in action, never- 
theless, no one would dream of 
confusing the enterprise with the 
partnership agreement, let alone 
taxing both the tangible elements 
that comprise the enterprise and 
the intangible evidence of owner- 
ship. But a stock certificate is 
nothing more than legal evidence 
of part ownership of a_ business 
enterprise. Therefore, it is as eco- 
nomically unjust to tax both the 
business and the evidence of own- 
ership as it would be to tax a part- 
ner both on the tangible wealth and 
the partnership agreement. 

Again, let us consider the bank 
deposit. The bank deposit is not 
wealth. It may be doubted whether 
it always represents wealth to the 
owner. For example, if a bank de- 
posit happens to be built up through 
borrowing at the bank, is it now 
money or wealth? Obviously neither 
it is merely a transfer of the bank’s credit for the 
temporary use of the individual depositor. It gives 
the depositor power over the bank’s resources but 
it also involves a contingent claim on the future 
tangible resources of the depositor. Even more clearly, 
therefore, than in the case of corporate stocks, a 
recourse to economic principles will rule out the 
taxation of bank deposits. 

3ut do we not find the same situation true in 
the case of all other intangibles such as mortgages, 
bonds, promissory notes, and corporate franchises? 
All these intangibles are property; and they remain 
property, even though a court may by a process re- 
sembling legal fiction change the character of such 
property. Our conclusion must be, therefore, that 
the application of fundamental economic principles 
forces us to exclude intangibles from taxation. If, 
therefore, we are to justify the taxation of intan- 
gibles we must seek other basic principles in the 
field of public finance. 

The second principle that naturally enters into 
our discussion is the socio-fiscal proposition that 
every citizen should directly or indirectly share the 
burden of government. Indeed, we may logically 
and justly assert that every one should in some 
measure directly aid in the support of government 
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for reasons that are not germane to our present dis- 
cussion. On what fundamental principles can we 
posit such a proposition? On the ability to pay 
principle? In part, yes; but the ability to pay prin- 
ciple has been somewhat overworked. The ability 
to pay principle does not and cannot explain why 
every man owes a duty to pay taxes; it rather forms 
an ethical basis for the determination of the ex- 
tent to which. the citizen should share the public 
burden. While the ability to pay principle may 
have been intended to supplant the older benefit 
and protection theories, and while it may have re- 
vealed the exaggerations in the older theories, never- 
theless this principle merely supplements the older 
ones. After all, every citizen is the recipient of the 
general benefits and protection secured by govern- 
ment; and everyone should pay for these favors 
according to his ability to pay. The nature and ex- 
tent of such payment must, of course, be determined 
by some standard of equity in connection with the 
income from wealth or services. 

But now we find ourselves in a dilemma. From 
the standpoint of economic principles we declare that 
we should not tax intangibles because they are mere 
representatives of wealth; from the standpoint of 
this socio-fiscal principle we declare that we must 
tax everybody. What can we do with the owner 
of intangibles and not do violence to either of these 
two principles? 

The proponents of classification offer a solution 
of the problem. They assume that the chief dif- 
ficulty under the old system was that intangibles 
have been taxed at a uniform rate; and, therefore, 
at a rate that has been confiscatory of invested cap- 
ital or that has resulted in wholesale evasion of the 
tax burden. They further assume that a flat rate 
suited to the character of each homogeneous ec- 
onomic group of intangibles will solve the problem 
by luring intangibles from their hiding places and 
thereby lessen the burden on realty. It is an argu- 
ment of expediency, and will never prove a final 
solution of the tax problem. Classification will nei- 
ther solve our major tax problems nor will it afford 
a simple or easy method of adjusting tax burdens 
equitably among holders of intangibles. How can 
we prove this last proposition? 

(1) In the first place, we cannot ignore the ec- 
onomic principle with which we began our discus- 
sion. Take, for example, a flat rate upon bank de- 
posits with the tax collected at the source. Such 
a tax may bring in a good measure of revenue but 
it cannot be justified on any economic or ethical 
principle because the ordinary deposit subject to 
check is seldom a clear indication either of ability 
to pay or of the ownership of wealth. 

The same point could be made with regard to 
corporate shares of stock. We have magnified the 
advantages supposedly inherent in the corporate 
form of enterprisership, particularly in the case of 
the smaller mercantile and manufacturing concerns. 
Just as soon as we perceive the precise economic 
nature of stock shares, we are forced to conclude 
that they differ in form only from the evidences of 
partnership interest in an enterprise. From these 
and many other illustrations, therefore, we can jus- 
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tify a flat rate on certain kinds of intangibles only 
on the ground of expediency. 


(2) In the second place we are still running coun- 
ter to the fiscal principle that there should be no 
double taxation or at least a minimum of double 
taxation. We must naturally qualify our statement. 
In a federal state, like the United States, every 
citizen must help to support his own state govern- 
ment and the federal government as well. Like- 
wise, in the state, each citizen must contribute to 
the support of state and local governments. - The 
burden of such support must fall to a large extent 
on the same species of property or income. Strictly 
speaking, however, this is not double taxation. Of 
course it would be highly desirable for each of these 
jurisdictions to tap a different source of revenue, 


but that question is not germane to the present dis- 
cussion. 


When we use the term double taxation, we should 
refer more particularly to the inequities arising from 
the taxation by the same or even by competing 
jurisdictions (for example, two countries or two 
states) of the same species of wealth both on the 


wealth itself and on the legal representative of that 
wealth. 


Now, one of the chief arguments against the oid 
uniform rule was that it resulted in the worst kind 
of double taxation. Will classification eliminate the 
evil? Obviously not. The attitude of the advocate 
of a low flat rate under classification, therefore, must 
be that a small tax, while violating this rule, will be 
so low as to make the taxpayer satisfied with his 
situation. Again it is an argument of expediency. 


Granting that this argument of expediency is valid 
and conclusive, we still encounter the difficult ques- 
tion of the situs of intangible property for taxation 
purposes, because double taxation is inextricably 
tangled with situs. The situs of intangibles is just 
beginning to be recognized as a question of equity 
rather than one of political expediency. In the 
field of the general property tax, the income tax, 
and especially the inheritance tax, the evils of double 
taxation have been painfully apparent. 


Fortunately, in so far as the states of the United 
States are concerned, the United States Supreme 
Court seems to be paving the way to a saner and a 
more logical and practical viewpoint as to the char- 
acter and the more equitable taxation of intangibles 
which may soon compel us to revise our methods 
of taxation of intangibles in all tax fields. In other 
words, the Federal Supreme Court seems to have 
changed its attitude in adjudicating cases involving 
the taxation of intangibles. One indication of this 
changed attitude is shown in the Macallen case (The 
Macallen Company v. Massachusetts,? May 27, 1929) 
where the court declared that the thing taxed in 
form was in fact the subject aimed at, and criticizes 
the “artful use of words” to hide the real purpose 
of a legislative act. Again, in the case of Safe De- 
posit and Trust Co. v. Virginia*® (Nov. 25, 1929) the 
old general rule “Mobilia personam sequuntur” re- 
ceived a jolt when the Court declared that intan- 
gibles in the hands of the holder of the legal title, 


pa U._S. 620. 
2280 U. S. 83. 
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not subject to change by the equitable owner, may 
not be taxed at the domicile of the latter. 


While the Supreme Court has been adjudicating 
cases arising largely in the fields of inheritance and 
income taxation, nevertheless their reasoning affords 
food for thought in connection with the taxation of 
intangibles. Take a more recent case as a good 
example. In the case of the Farmers’ Loan and Trust 
Co. v. Minnesota* (Jan. 6, 1930), the Court made 
what will be regarded as a momentous decision. 
The most interesting part of this decision is the 
definite statement that a former decision in the case 
of Blackstone v. Miller® “is definitely overruled.” 
(In the case of Blackstone v. Miller, it was urged that 
the situs of debtor and the control of the debtor by 
a state, gave validity to the debt; and, therefore, 
the creditor in another state became subject to con- 
trol by the state of residence of the debtor. Thus, 
choses in action might possibly be taxed both at the 
domicile of the creditor and debtor.) 


In deciding that Minnesota could not tax the 
bonds on deposit in Minnesota and owned by a de- 
cedent in New York, the Court strongly implies that 
the fact that many competing jurisdictions may tax 
the same security rests on fallacious premises; and 
further expressly declares that negotiable securities 
must be protected against discrimination, and unjust 
and oppressive taxation. The Court does say this 
however: “In general, intangibles may be properly 
taxed at the domicile of the owner and we can find 
no sufficient reason for saying that they are not 
entitled to enjoy an immunity against taxation at 
more than one place.” 


In the light of these recent decisions, we seem 
to have made definite progress in the taxation of in- 
tangibles by competing states. Why, then, should 
we not apply the same common sense reasoning to 
double taxation within any state? If it is wrong 
for two states to tax the same intangibles, why is 
it not equally wrong for a state or its subdivisions 
to permit double taxation of wealth and the repre- 
sentative of wealth? Classification with low flat 
rates may lessen the burden, but it does not lessen 
the fact that we still have double taxation. 


If, however, we decide to avoid double taxation 
through the total exemption of intangibles we en- 
counter another serious and very practical difficulty 
involved in the consideration of the types of alle- 
giance that every citizen owes or may owe to differ- 
ent governmental jurisdictions. 


(3) The consideration of allegiance leads us to 
consider another fiscal principle underlying taxation. 
As stated by Professor Seligman in a recent work 
on double taxation, every citizen owes a political 
allegiance to some one jurisdiction ; and he also owes 
a possibly complex economic allegiance to one or 
more jurisdictions. Political allegiance, is, of course, 
owed to the jurisdiction where the citizen has his 
domicile; while economic allegiance is owed to the 
jurisdiction or jurisdictions where the citizen’s wealth 
is produced, where it exists, where the property 
rights are enforceable, or where the wealth is dis- 
posed of. 


4280 U. S. 204. 
5188 U. S. 189. 
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For illustration, let us take the case of a resident 
of Cincinnati who owns stock in a local corporation. 
Here the political and economic allegiance are iden- 
tical. So far as local taxation is concerned, this 
resident, as part owner of the local enterprise is 
paying for the general benefits and protection which 
he receives in his enterprisership capacity. Whether, 
as a citizen, he owes something more on account of 
political allegiance is a question we shall not discuss. 
If all cases, now, were as simple as this there would 
probably be no objection to the elimination of double 
taxation. Unfortunately, however, the situation is 
frequently far more complicated than this. We can 
illustrate this complexity by assuming that a resi- 
dent of Cincinnati has all his property in the form 
of securities issued by a foreign corporation carry- 
ing on a productive enterprise in a foreign state. The 
jurisdiction to which he owes economic allegiance 
taxes the corporation as a going concern and nat- 
urally our Cincinnati citizen bears his share of that 
tax burden. But what about his political allegiance 
to Ohio and to Cincinnati? When we seek to answer 
this pertinent question, we can discover at least one 
of the fundamental reasons for the popular insistance 
on the taxation of a citizen in like situation on his 
shares of stock even if it does involve double 
taxation. There is a natural feeling that it is not 
fair for such a citizen to escape taxation through the 
exemption of his stock-holdings, and the feeling is 
more or less justified. As a matter of fact, how- 
ever, he is not escaping taxation, for he bears his 
share of the corporation taxes; but, he is meeting 
but one obligation,—that connected with his eco- 
nomic allegiance. So far as his political allegiance 
is concerned he may go scot free from the payment 
of taxes to the community which protects his life 
and property; which affords him the special or the 
general benefits supplied by schools, libraries, good 
streets, parks, etc. We can appreciate, therefore, 
the popular belief that he should bear his full share 
of the burden of local government; but how shall 
we compel him to do so without ignoring funda- 
mental principles? We seem to have come to an 
impasse. On the one hand, we have declared that 
economic principles forbid the taxation of any intan- 
gibles because they are property and not wealth; 
and, on the other hand, we have declared it to be 
a fiscal principle that everyone should pay taxes. 
On the one hand, we have declared that double 
taxation is unjust; and, on the other, we have in- 
ferred that, in doing away with double taxation of 
intangibles, we have violated the principle of politi- 
cal allegiance. Is there any way out of our diff- 
culty? 


As I see it, there is a way out of our difficulty 
without doing violence to any one of the four prin- 
ciples we have discussed; in fact, there is an obvious 
way out through the observance of all these seem- 
ingly discordant principles, and without doing vio- 
lence to any class of taxpayers. In the first place 
we can measure the ability of owners of realty to 
pay taxes through a wise, equitable and exact evalu- 
ation of realty and tangible personalty for tax put- 
poses. Second, we can to a very large degre¢ 


(Continued on page 238) 
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Personnel for the Administration 


of State Income Tax Laws 


By JAMEs W. Martin* and A. J. LAWRENCE** 


NCOME taxation is not new to the American 
| states. The history of modern income taxation 

dates back to 1911 when Wisconsin’s new law 
was enacted. Prior to that time income taxation, 
because of unsuccessful administration, had little 
fiscal significance. In 1918, nine states had income 
tax laws, either individual, corporation, or both’; at 
present twenty states™ have such statutes. Three 
other states? have had income tax laws in force since 
1918 which are no longer in effect. 

The purpose of this study is to determine the per- 
sonnel employed in the various states® to administer 
the income tax laws. The employees’ qualifications, 
salaries, terms of office, sources of appointment, place 
of employment, whether in office work, field work or 
both, are subjects investigated.* No attempt has 
been made to separate the organization for the ad- 
ministration of the personal income tax. In most 
of the states, the same department administers both 
laws. In seven states, Massachusetts, New York, 
Oregon, South Carolina, Tennessee, Virginia, and 
Wisconsin, the administration is by separate divi- 
sions. Some states included in this survey have no 
personal income tax law and others have no corpo- 
ration income tax law. 

The National Tax Association model state income 
tax law as amended by the Committee on Simplifica- 
tion of Business Taxes provided for administration 
by the tax commission,® which, it is recommended, 
ought to have power to prescribe necessary regula- 
tions, assess incomes, conduct hearings under oath, 
publish statistics, and employ an income tax direc- 
tor together with such other officers, agents, and 
employees as may be necessary. When the tax com- 
mission deems wise, it was thought, it should be 
authorized to require bond for the faithful perform- 
ance of duties by such employees. These recom- 
mendations were based largely on the experience of 
Massachusetts, New York, and Wisconsin, where 
successful administration had been developed prior 
to the original report of the Model Tax Committee 
in 1919. 

Table I indicates that all the income tax states 
except Missouri, Oklahoma, and Virginia have cen- 
tralized administration of the income tax in a state 
office. In Virginia the state tax commissioner has 
sufficient authority to enable him effectively to deal 
with the problem. The state auditor shares in the 
administration in Missouri and Oklahoma. In Mis- 
souri, the tax is assessed and ‘collected by the local 


* Director, Bureau of Business Research, University of Kentucky. 
** Assistant Professor of Economics, University of Kentucky. 
a Bigham, “Fiscal Aspects of the State Income Tax Since 1918,” 
American Economic Review, June 1929, pe. 226-245. 

‘a Income tax laws have been adopte in Idaho, Utah and Vermont 
sin ce this article was written.—Editor. 

? Alabama, New Mexico and Pennsylvania. 
* As of the spring of 1930. 
$ Assistance of administrative officials is gratefully acknowledged. 


e.g Proceedings of the Twenty-first National Tax Conference, 
pp. 398-435. 





county assessors and collectors, respectively, under 
the general supervision of the state auditor. The 
assessors get 35 cents for making each assessment 
except in counties with more than 150,000 popula- 
tion. In the large counties the fee is 2s cents. 
Twenty-four counties in Missouri have the township 
type of organization where township assessors are 
allowed 25 cents for each assessment. The state 
auditor is allowed one clerk in the office to act as 
supervisor, and ten field men to audit all returns. 
They check the information slips received from cor- 
porations and other employers against the asses- 
sor’s books in each county to determine whether or 
not all who have received incomes sufficient to make 
them liable for a tax have made a return. 


There is also an appropriation of $8,000 for extra 
help to handle the information slips and assist in 
office work. 


Recent revenue fluctuations in Oklahoma indicate 
that activity on the part of the auditor can get some 
results. At present, however, from Table IT it ap- 
pears that the personnel equipment is not adequate 
to meet the needs of a state the size of Oklahoma. 


Examination of Table II discloses some interesting 
facts concerning distribution of personnel among 
different groups. In New York, in round figures, half 
are accountants; 2 per cent, lawyers; and 48 per 
cent, clerical workers (but the corporation tax divi- 
sion does not have its own attorneys). In Massa- 
chusetts only 11 per cent are accountants; 6 per 
cent are attorneys; and 80 per cent are clerical work- 
ers (counting telephone girls, tellers, etc.). In Wis- 
consin, if one counts only those designated as in the 
other cases, 30 per cent are accountants and 47 per 
cent are clerical workers. (In neither Massachu- 


_ setts nor Wisconsin are lawyers as such employed, 


but several members of the bar happen in both 
cases to be included.) Since income tax assessors 
and deputy assessors are essentially auditors, it 
would appear more logical to include them in the 
accounting group. If this is done the percentages 
in Wisconsin, if only full-time people be counted, 
will be accountants 53 per cent and clerks 47 per 
cent, or, if those assessors and clerical workers who 
have something to do with property tax administra- 


tion be counted, the percentages will be a reali 
56 and 44. 


Since lawyers appear to be ordinarily employed in 
income tax administration only ‘where legal service 
is not adequately available in the legal department 
of the state, and since in any case it seems difficult 
specifically to assign legal service to one particular 
tax function, perhaps a better comparison can be 
drawn by omitting attorneys or considering them 
accountants, as they appear primarily to be in Massa- 
chusetts and Wisconsin. If the latter be done, the 
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TABLE I 
ORGANIZATION OF INCOME TAX ADMINISTRATION IN THE DIFFERENT STATES, 1930! 


How selected 


Appointed by governor 





Appointed by director of the de- 
partment of finance, the comptrol- 
ler of the state and the chairman 
of the state board of equalization 


Appointed by governor with con- 
sent of senate 




















collectors and 





State Personnel 

Arkansas Commissioner of revenue 

California Franchise tax commissioner 

Connecticut State tax commissioner 

Delaware State tax department headed by 
state tax commissioner 

Georgia State tax commissioner 

Massachusetts Commissioner of corporations and 
taxation and director of income tax 
division 

Mississippi Chairman of the state tax commis- 
sion 

Missouri Local assessors, 
boards of equalization under gen- 

; eral supervision of state auditor 

Montana State board of equalization con- 


sisting of three members and pos- 
sessing the usual powers of a state 
tax commission 





New Hampshire 





Division of taxation, interest and 
dividends under supervision of tax 
commission consisting of three 
members 





New York 


Tax commission of three members 





North Carolina 





Commissioner of revenue 





North Dakota 


Tax commissioner under general 
supervision of board of equalization 
composed of governor, state audi- 
tor, state treasurer, commissioner 
of agriculture, tax commissioner 
also member of board of equaliza- 
tion 





Oklahoma 





State auditor 





Oregon 





Appointed by governor with con- 
sent of senate 


Appointed by governor 


Commissioner appointed by gov- 
ernor with advice and consent of 
council; director appointed by com- 
missioner with advice and consent 
of governor 


Appointed by governor with ap- 
proval of senate 


Elected 


Appointed by governor with advice 
and consent of senate 


Appointed by supreme court and 
commissioned by the governor 


Appointed by governor 


Appointed by governor 


Tax commissioner appointed by 
governor subject to the approval 
of the senate; other members of the 
board of equalization elected 


Elected 





State tax commission of three 
members 





South: Carolina 


State tax commission of three 
members 








‘Tennessee 


Virginia 


Commissioner of finance and 
taxation 





State tax commissioner and local 
assessors 





Washington 


Wisconsin 


State tax commission consisting of 
three members 





Tax commission consisting of three 
members 





Appointed by governor 
Appointed by governor 
Appointed by governor 


State tax commissioner appointed 
by governor subject to confirma- 
tion by the general assembly 


Appointed by governor 


Appointed by governor 








’ This table is adapted from National Industrial Conference Board, State Income Taxes, Vol. II, pp. 128-130, 1930. The original source was 
state and federal statutes. 


experience of Massachusetts, New York and Wis- 
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Term of office 
Four years 


In discretion of state 
officials named 


Four years 
Four years 


Six years 
Four years 


Four years 


Six years 


Six years 


Six years 


Six years except 
president 


Two years 


Six years 


Four years 
Four years 


Six years 
Pleasure of governor 


Pleasure of governor 


Six years 


Eight years 








should be clerical workers, including machine opera- 





tors, telephone girls, tellers, etc. 


According to the data in Table III, the highest 
salaries are paid to the tax commissioners and law- 
yers. The highest salary shown is paid to the fran- 
chise tax commissioner of California, $7,200 a year, 
and the second highest is paid to lawyers in New 
York, a maximum of $6,000. Arkansas and Tenn- 
essee each pay their lawyers $5,000 a year. The 


consin combined would show this distribution: ac- 
counting workers, 40 per cent; clerical workers, 60 
per cent. (Executives as such are not included.) 
If these data may be accepted as significant, it 
follows that one-third to one-half of the personnel 
employed for the administration of an income tax 
should be well-trained accountants ; that lawyers are 
entirely unnecessary unless the legal department of 
the state provides inadequate service; and that the 
remainder, with the exception of general executives, 














* Commissioners are generally excluded from the tabulation unless di- 
rectly in charge of income tax administration. 

















-rnor 





rnor 


pera- 


rhest 
law- 
fran- 
year, 
New 
Tenn- 

The 


less di- 








June, 1931 


TABLE II 


NUMBER OF EMPLOYEES IN THE ADMINISTRATION OF 
THE INCOME TAX IN EACH OF THE CLASSIFICATIONS 











Number of Number 








Number of Numberof clerical of other 
State accountants lawyers workers’ workers 
Arkansas 16 1 15 ny 
California 10 = 20 z 
Connecticut 1 0 7 1 
Delaware 4 a 0 28° 
Georgia 1 0 1 1 
Massachusetts 27 14 182 a 
Mississippi 11 1 8 0 
Missouri 10 0 6' 0 
Montana | 0 0 0 
New Hampshire 1 ° 3 0 
New York 144 6 139 0 
North Carolina 10 0 12 a 
North Dakota 2 » K 0 
Oklahoma 1 0 1 
Oregon 2 0 _ 0 
South Carolina 9 1 7 | i 
Tennessee \ ie 1 5 4 
Virginia 9g" 2 20 0 
Washington™ 1 0 2 0 
Wisconsin 6 = LY jag 287 








1 Five inspectors are employed for part-time. 

? Part-time legal counsel, paid according to time given each month. 

3 Franchise tax commissioner and two administrative officers. 

4 Attorney general and deputy attorney general give part of their time. 


5 Assessors and deputy assessors of incomes. Iso, sixteen part-time 
assessors of incomes. 


® Tellers and telephone operators. 

7 One other clerical worker part-time. 

8 Field men connected with the board of equalization give some of 
their time to the income tax department. The board’s tax attorney is 
also available for the legal work by the corporation license tax auditor. 

® One lawyer and one clerical worker part-time. 

10 Chief. 
11 One lawyer part-time. 





TABLE III 
RANGE OF SALARIES FOR DIFFERENT CLASSES OF EMPLOYEES 
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minimum salary for lawyers for full-time employ- 
ment was reported by Mississippi, $3,000 a year. 


The minimum salary for accountants, $1,400, was 
reported by New York and the maximum salary by 
Wisconsin where the chief accountant may receive 
as much as $4,500. Other accountants in Wisconsin 
may receive not more than $4,000, which is more 
than the second highest maximum, $3,720, paid by 
Massachusetts. Massachusetts, however, has a rela- 
tively high minimum, $2,280, as compared with $1,440 
in New York. Four states reported a maximum 
salary of $3,600 for accountants. ‘These states are 
Delaware, Mississippi, New York, and South Caro- 
lina. The lowest maximum salary, where a range 
was reported, is $2,900 in North Dakota. 


Salaries for clerical workers range from a mini- 
mum of $900 a year, or $75 a month, to a maximum 
of $3,600 a year, or $300 a month. It is fair to pre- 
sume that the higher salaries are paid for secretaries 
who have had considerable experience and who exer- 
cise some authority in the departments. The high- 
est minimum salary reported for clerical workers is 


2 “During the period of about six weeks all available personnel of 
the department plus two extra clerks are used in the income department. 
This amounts to one full-time additional clerk.”—Income tax deputy. 

13 Eight field men part time. 

14 Two or three others mailing blanks, etc. occasional, seasonal work. 

% Director. One lawyer part time. 

6 Auditor. 

17 Six of these are auditors. 

18 One lawyer and two clerical workers part time. 

19 “One of the accountants and several assessors of incomes are lawyers 


and the three commissioners are lawyers.”—Director statistical depart- 
ment. 


20 Six part-time clerical workers. 


21 Assessors and deputy assessors of income (others give some tinfe to 
property tax). 











State Accountants Lawyers 
Arkansas $2,100-$3,300 $5,000 
California 1,800- 3,000 —_——! 
Connecticut 2,640 - 000 
Delaware 3,600 2,000° 
Georgia 000 000 
Massachusetts 2,280- 3,720 $3,780-$4,800 
Mississippi 2,500- 3,600 ,000 
Missouri 2,400 000 
Montana 000 000 
New Hampshire 2,400 000 
New York 1,440- 3,600 3,350- 6,000 
North Carolina 2,400- 3,000 0Q0 
North Dakota 2,400- 2,900 000 
Oklahoma 1,800 000 
Oregon 2,700 000 
South Carolina 2,100- 3,600 4,500 
Tennessee 3,000 ; 5,000 
Virginia 1,800- 3,500* 3,500- 4,250 
Washington 3,300 000 
Wisconsin 1,800- 4,500° 000 














Other 














1“Part-time legal counsel, paid according to time given each month.” 
—Statement of franchise tax commissioner. 

2 Administrative $2,760-$4,000; franchise tax commissioner $7,800. 

3 Allocation of salaries of attorney general and deputy attorney gen- 
eral for time given to the income tax department. 
4 Tellers and telephone operators. 
5 Chief. 





Clerical 
workers employees 
$1,500-$1,800 000 
1,080- 1,800 $2,760-$7 200? 
1,200- 2,220 4,800 
900- 3,600 900- 2,000 
000 000 
960- 2,920 720- 1,800* 
1,200- 1,800 000 
1,200 000 
000 000 
1,100 000 
900- 2,500 000 
960- 1,800 3,900° 
1,200- 1,620 000 
1,500 000 
900- 1,500 000 
1,200- 2,400 3,600° 
1,200- 1,800 2,400- 3,600° 
900- 1,500 000 
1,320- 2,400 000 
900- 1,800 1,800- 4,8007° 
1,800- 3,600" 
® Director. 
7 Field men. 


8 This is the range for auditors which were listed separately by the 
department. The accountants are paid $3,300. 

® Only the chief accountant may receive more than $4,000. 

10 Assessors of incomes. 

11 Deputy assessors of incomes. 
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$1,500 a year in two states, Arkansas and Oklahoma. 
Twelve hundred dollars a year, or $100 a month, is 
the minimum salary in ‘more states than any other 
one amount, being reported by six states, Connecti- 
cut, Mississippi, Missouri, North Dakota, South 
Carolina, and Tennessee. New York and Wiscon- 
sin, two of the leading states in income tax ad- 
ministration, have a minimum of $900 a year, and 
Massachusetts, another important state, has a mini- 
mum of $960 a year. 


It appears from this showing that, where tax offi- 
cials must employ lawyers rather than depend on 
the state legal department, the salaries should range 
from $3,000 to $5,000, the higher salary being avail- 
able to the civil servant who has high qualifications, 
whose position is one of responsibility, and who has 
served for a considerable number of years. Ac- 
countants should be paid salaries, depending on 


qualifications, tenure, and responsibility, ranging 
from $1,400 or $1,500 to $3,600 or $4,500. The exact 
range should be governed in part by the place of 
residence required of the employee. It appears that 


June, 1931 


efficient clerical workers can be secured at entering 
salaries of $900 to $1,200 under all circumstances. 
Such workers may properly be promoted until they 
receive $1,800 to $2,500, depending on initial quali- 
fications and the character of work to be done. 
Those who are advanced to positions of real execu- 
tive responsibility should in occasional instances be 
paid even more. 


A total of 251 accountants, all men except in New 
York where 36 of the 144 are women, was reported 
in the twenty states as shown in Table IV. All 
the lawyers in the seven states reporting full-time 
attorneys on the staff are men. All the states re- 
ported women clerical workers, but only seven re- 
ported men on the clerical staff. Women compose 
92.76 per cent of the aggregate clerical staffs. (See 
Tables V, VI, and VII.) 


The qualifications required of accountants are usu- 
ally experience in accounting work, either in general 
accounting or in income tax accounting. Some com- 
missioners reported that the only qualifications were 


TABLE IV 


NUMBER, SEX, QUALIFICATIONS, SOURCE OF APPOINTMENT, TERM AND PLACE OF EMPLOYMENT, 
OF ACCOUNTANTS IN DIFFERENT STATES? 





Number 
State Total Male Female 


Arkansas 16 16 0 
California 10 10 0 


Qualifications 
Various 


Connecticut 1 0 As required by tax 


commissioner 





Delaware 
Georgia Requirements of tax 
commissioner 





Source of appointment 
Commissioner 


Franchise tax com- 
missioner 


Commissioner 


State tax commissioner’ 


Organization of 
force: Number in 
Field Office F&O 
Indefinite 9 7 0 
Indefinite 0 10 


Term of 
employment 





Commissioner 





Massachusetts Full experience 


Mississippi Experienced in income 
tax procedure and 
commercial accounts 


Requirements of audi- 





Missouri 





Montana a . 
New Hampshire 1 
New York 144 











Ability to qualify in 
examination 


Commissioner and 
civil service 


Commissioner with 
approval of governor 


State auditor 


Commission 
Civil service 


Indefinite 





Good behavior 





Will of com- 
missioner 


Indefinite 


Indefinite 
Not limited 








North Carolina 10 
North Dakota 2 


Auditor 


1 qualified accountant 
and 1 junior account- 


Oklahoma 





Oregon 


By commission 


Indefinite 





Commissioner 


State auditor 





Commission 





Indefinite 


Pleasure of 
auditor 


Continuous 








South Carolina Qualified accountant 


Commission 





Tennessee 1 Experience 


Will of com- 


mission 





Director 





Virginia 9 Experience in account- 
ing and tax work 


Washington 1° 


Wisconsin 36° 36 College of Commerce 


A. B. plus experience 


1 Information for this table was secured by means of a questionnaire. 
2“All appointments of commission must be approved by state tax 

board, appointed by the governor.” 
ield men corinected with the board of 


; L ualization give some of their 
time to the income tax department. The 


oard’s tax attorney is also 


State tax commission 


Tax commission 
Tax commission 


By the month 


Pleasure of state 
tax commissioner 0 


Year round 0 


Permanent under 
civil service 





Not separated’ 


available for legal work by the corporation license tax auditor. 

It is assumed that his work is in the office since it was not stated. 

5 One accountant part time. 

* One of the accountants is a lawyer. : 

7 There is no separation between the field and office force. Sometimes 
they are in the office and other times they are in the field. 
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whatever the commission or commissioner required. degree in commerce. New York, Massachusetts, and 
Wisconsin is the only state that requires a college Wisconsin—perhaps the three most successful in 


















TABLE V 


NUMBER, SEX, QUALIFICATIONS, SOURCE OF APPOINTMENT, TERM AND PLACE OF EMPLOYMENT, 
OF LAWYERS IN THE DIFFERENT STATES?! 






Organization of 





























Number Term of force: Number in 
State Total Male Female Qualifications Source of appointment employment Field Office F&O 
Arkansas 1 1 0 Various Governor Four years 0 1 0 
Massachusetts 14 14 0 Full experience’ Commissioner and Good behavior 2 t2 0 
civil service 
Mississippi 1 1 0 General law practice Commissioner with Will of commis- ; 
approval of governor sioner 0 0 1 
New York 6 6 Open examination Civil service Not limited 0 0 6 
South Carolina 1 1 0 Qualified attorney Tax commission One year 0 0 - 
Tennessee 1 : ges Governor By the month 
Virginia 2 ‘ ; Ability and experience State tax commis- Pleasure of state 
sioner tax commissioner 0 2 0 








ren ployed. In Wisconsin one accountant, several assessors of income, and 
1 Names of states not employing lawyers on administrative staffs are the three commissioners are lawyers. 

omitted, but certain comments may be made. California employs part- 2 Not a requirement, but it so happens that the men are members of 

time legal counsel paid according to service rendered. The information the bar.—Statement by commissioner of corporations and taxation. 

regarding Connecticut is wets Bong but apparently no lawyers are em- *It is assumed that his work is in the office. 






















TABLE VI 


NUMBER, SEX, QUALIFICATIONS, SOURCE OF APPOINTMENT, TERM AND PLACE OF EMPLOYMENT, 
OF CLERICAL WORKERS IN THE DIFFERENT STATES 





Organization of 




















Number Term of force: Number in 
State Total Male Female Qualifications Source of appointment employment Field Office F&O 
Arkansas 15 8 rj Various Commissioner Indefinite 10 5 0 
California 20 ee. | Se a Franchise tax com- Indefinite 0 20 0 
missioner 
Connecticut 7 1 6 As required by com- Commissioner Indefinite 0 , 6) 6 
missioner 
Delaware 44 5 oa eer atte State tax commis- Pleasure of ap- 
sion pointing official 0 39 5 
Georgia 1 0 1 As required by com- Commissioner Indefinite 0 1 
missioner 
Massachusetts 182 0 182 Ordinary clerical to Civil service Good behavior 0 182 0 
head clerk 
Mississippi 8 1 7 General office experi- Commissioner with Will of commis- 
Laas Se fe | 6 ee. 
Missouri 6 0 6 Requirements of state State auditor Indefinite 0 6 0 
auditor ; 


Ee et natin ee a ee ae er eee emma 


Montana 1 


“Lo es eee eee eee eee SS re EL 


New Hampshire 3 0 BD sock gaat a Commission Indefinite 0 2 
New York 139 17. 122 Open examination Civil service Not limited 0 139 
North Carolina 12 1 11 Clerks and stenog- Commission Indefinite 0 12 0 





North Dakota oy 


Ow Wee Meee SD PA Ot Sy i 2 oud ow bad 1) Se ee 



















Oklahoma 0 SL Fe at State auditor Pleasure of 
auditor 0 1 

Oregon > 1 4 1. Bookkeeper ‘i Commission Continuous 0 5 0 

2. Stenographers 
South Carolina 10 5 5 Stenographers high Commission Will of commis- 
eee” Eres. MIN, Se eS 
Tennessee 6 0 nga Director By the month : 
Virginia 20 . , Proved fitness after State tax commis- Pleasure of state 

probational service sioner tax commissioner 0 20 0 
Wisconsin > a 0 57 High school or equiv- Tax commission Permanent under 

alent plus experience civil service 0 57 0 





a 








It is assumed that they work in the office since it was not stated. tax deputy. 

? Others are employed for part time. 4 Also, eight field men are employed at $1,800. ma al 

3“During the period of about six weeks all available personnel of the 5‘’Two or three others for mailing blanks, etc., occasional season 
department plus two extra clerks are used in the income department. work.”’—Statement from tax department. 





This amounts to one full-time additional clerk.”—Statement by income 6 Six others part time, 
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income tax administration—are the only states in 
which the employees are required to enter open 
competition under civil service. Employees are ap- 
pointed by the tax commission, tax commissioner, 
or other official in charge of the income tax division 
such as the auditor in Missouri and Oklahoma; but 
in Mississippi appointments are subject to the ap- 
proval of the governor. This is the only instance in 
which the appointments are directly influenced by 
the governor, except in the case of lawyers in Ar- 
kansas who are appointed by the governor. 





TABLE VII 
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The term of employment of all employees is in- 
definite, that is, during good behavior or during the 
pleasure of the commissioner or commission except 
in Arkansas where the lawyer receives appointment 
for a four-year term and in South Carolina where 
the lawyer is appointed for one year. Reports indi- 
cate that the administration in New York, Massa- 
chusetts, and Wisconsin is as free from politics as 
it is reasonably possible for public service to be. 


NUMBER, SEX, QUALIFICATIONS, SOURCE OF APPOINTMENT, TERM AND PLACE OF EMPLOYMENT, 
OF EMPLOYEES OTHER THAN THOSE DESIGNATED IN TABLES IV, V, and VI 























Organization of 












































Number i Term of force: Number in 
_ State Total Male Female Qualifications Source of appointment employment Field Office F&O 
California F 2 ee a a eae ee ? ; ’ 
Connecticut 1 1 0 As required by tax Commission... 4—«s«s—s sm w mea 0 r 0 
she ’ commission 
Delaware 9 5 Go Ps wes State tax commission At pleasure of ap- 

pointing official : 

Georgia 1 1 0 As required by tax Commission Indefinite 0 1 0 
7 commission 
Massachusetts 7 5 2 Tellers and telephone Civil service Good behavior 0 7 0 

. operators 
North Carolina 1 1 0 Lawyer and auditor Commissioner Indefinite 0 0 1 
South Carolina a 1 0 Knowledge of law and Tax commission Will of the tax 

accounting commission 0 1 0 

Wisconsin 28' 21 7 College or equivalent Tax commissioner Permanent under 


plus experience 


civil service 








1Two administrative, $2,760; the franchise tax commissioner, $7,200. 
2 Assumed that work is in the office since it was not stated. 






Indiana Chain Store Tax Collection 
Halted by Rehearing Petition 


ENDING action on a petition for a rehearing 

by the United States Supreme Court of the case 
of State Board of Tax Commissioners of Indiana v. 
Jackson (No. 183), administrative procedure to col- 
lect the license tax on chain stores in the State of 
Indiana is reported to have been halted. The Su- 
preme Court in its decision rendered on May 18, 
1931 held that the tax is not in violation of either 
the State Constitution or the Federal Constitution. 


Under the Indiana law every person, firm, cor- 
poration, association or copartnership operating one 
or more stores within the state under the same gen- 
eral management, supervision or ownership is sub- 
ject to a graduated license tax as follows: 


(1) Upon one store, the annual license fee shall be 
$3 for each such store; 

(2) Upon two stores or more, but not to exceed five 
stores, the annual license fee shall be $10 for each such 
additional store; 

(3) Upon each store in excess of five, but not to ex- 
ceed 10, the annual license fee shall be $15 for each such 
additional store; 

(4) Upon each store in excess of 10, but not to exceed 
20, the annual license fee shall be $20 for each such ad- 
ditional store; 

(5) Upon each store in excess of 20, the annual license 
fee shall be $25 for each such additional store. 


The opinion by the Supreme Court, delivered by 
Mr. Justice Roberts, says: 





3 Director. One lawyer part time, additional. 
‘ Five assessors of incomes $1,800-$4,800; and twenty-five deputy as- 
sessors of incomes $1,800 to $3,600. 





The principles which govern the decision of this cause 
are well settled. The power of taxation is fundamental 
to the very existence of the government of the States. 
The restriction that it shall not be so exercised as to deny 
to any the equal protection of the laws does not compel 
the adoption of an iron rule of equal taxation, nor prevent 
variety or differences in taxation, or discretion in the selec- 
tion of subjects, or the classification for taxation of prop- 
erties, businesses, trades, callings, or occupations. Bell’s 
Gap R. R. v. Pennsylvania, 134 U. S. 232; Southwestern Oil 
Co. v. Texas, 217 U. S. 114; Brown-Forman Co. v. Kentucky, 
217 U. S. 563. The fact that a statute discriminates in 
favor of a certain class does not make it arbitrary, if 
the discrimination is founded upon a reasonable distinction, 
American Sugar Refining Co. v. Louisiana, 179 U. S. 89, 
or if any state of facts reasonably can be conceived to sus- 
tain it. Rast v. Van Deman, 240 U. S. 342; Quong Wing v. 
Kirkendall, 223 U. S. 59. As was said in Brown-Forman 
Co. v. Kentucky, supra, at p. 573: 


“A very wide discretion must be conceded to the legis- 
lative power of the State in the classification of trades, 
callings, businesses or occupations which may be subjected 
to special forms of regulation or taxation through an 
excise or license tax. If the selection or classification 
is neither capricious nor arbitrary, and rests upon some 
reasonable consideration of difference or policy, there is 
no denial of the equal protection of the law.” 


Mr. Justice Sutherland wrote a dissenting opin- 


ion in which Mr. Justice Van Devanter, Mr. Justice 
McReynolds and Mr. Justice Butler concurred. 


In a number of states bills drafted similar to the 
Indiana chain store tax license law have been intro- 
duced. Hence the action of the Supreme Court on 
the petition for a rehearing in the Indiana case is 
being awaited with widespread interest. 








Jun 





pt 


4use 
ntal 
ites. 
leny 
npel 
vent 
slec- 
rop- 
ell’s 
, Oil 
icky, 
s in 
y, if 
tion, 
. 89, 
sus- 
1g v 
rman 


egis- 
ades, 
‘cted 
1 an 
ation 
some 
re is 


pin- 
stice 


the 
1tro- 
t on 
se is 





June, 1931 


Michigan Levies Tax on Home Brew 
Ingredients 


VER the veto of Governor Brucker, the Legis- 
QO lature of the State of Michigan passed a bill 
May 14 which imposes a privilege tax upon the sale, 
gift, exchange, barter or distribution of malt syrup, 
malt extract, liquid malt or wort and provides for 
the registration of dealers, distributors and manu- 
facturers of such products and also for the registra- 
tion of motor vehicles used in selling or transporting 
the malt derivatives named. 


The annual registration fees are: manufacturers, 
$250; distributors, as defined in the act, $100; dealers, 
$25 ; motor vehicles, $25 each. In addition manufac- 
turers are required to pay a tax, indicated by stamps 
affixed to containers, of 5 cents per gallon for each 
gallon or fraction of a gallon of wort or liquid 
malt and 5 cents a pound or fraction of a pound 
of malt syrup or malt extract. It is unlawful as 
well for any person, dealer or distributor to sell, 
display for sale, exchange, or give away any of the 
malt products without having affixed the required 
stamps on containers. 


Florida Estate Tax Law Gives State Benefit 
of Federal Estate Tax Credit 


BILL for the levy of an estate tax by the State 


£\ of Florida was approved by Governor Carlton 
on May 18. 


No additional tax burden is imposed on estates, 
as the law provides for the imposition of no greater 
tax than is allowed as a credit in computing the 
Federal estate tax. This limitation on the tax is 
fixed by a constitutional amendment which was 
adopted last November. 

The tax law is retroactive and applies to estates 
of decedents who died after November 4, 1930 (the 
date of the approval of the constitutional amend- 
ment authorizing an inheritance and estate tax), 
“whether a resident or non-resident of the State of 
Florida.” 


Iowa Inheritance Tax Exemptions 


and Rates Changed 


ENATE BILL NO. 65, approved May 1, 1931 by 

Governor Dan W. Turner of Iowa, amends the 
inheritance tax law previously in effect in the. State 
of Iowa and establishes exemptions, credits and rates 
as follows: 


Exemptions and credits—Wife or husband, $40,000 ; 
children, $15,000; father or mother, $10,000; other 
lineal descendants (not including, brother, sister, 
son-in-law, daughter-in-law or step- -children), $5,000. 


When property subject to tax under Chapter 351 
of the Code of Iowa, 1927, passes to the wife or the 
husband of the deceased, grantor, donor, or vendor, 
or to the father or mother, or to any child or lineal 
descendant of such decedent, grantor, donor or ven- 
dor, including a legally adopted child or illegitimate 
child entitled to inherit under the laws of the State 
of Iowa, the tax rates imposed on the individual 
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share so passing in excess of the allowed exemptions 
are as follows—Up to $10,000, 1% ; $10,000 to $25,000, 
2% ; $25,000 to $50,000, 3% ; $50,000 to $100,000, 4% ; 
$100,000 to $150,000, 5% ; $150,000 to $200,000, 6% ; 
$200,000 to $300,000, 7% ; over $300,000, 8%. 

When the property or any interest therein or in- 
come therefrom passes to the brother or sister, son- 
in-law or ee or step-children, the tax 
rates imposed are—Up to $10,000, 5%; $10,000 to 
$25,000, 5%; $25,000 es ” $20, 000, 6%; $50,000 to 
$100,000, 7% ; $100,000 to $250,000, 8% ; $200, 000 to 
$300,000, 9% ; over $300,000, 10%. 

When the property or any interest therein or in- 
come therefrom passes to any person not included in 
any of the two categories above, the rates imposed 
are—Up to $100,000, 10%; $100,000 to $200,000, 
12% ; over $200,000, 15%. 

When the property or any interest therein or in- 
come therefrom passes in any manner to societies, 
institutions or associations incorporated under the 
laws of any other state, territory or province or coun- 
try than the State of Iowa, for charitable, educational 
or religious purposes, or to cemetery associations, 
including humane societies not organized under the 
laws of Iowa, or to resident trustees for uses with- 
out the state, a flat rate of 10% on the entire amount 
sO passing. 

When the property or any interest therein or in- 
come therefrom passes to any firm, corporation or 
society organized for profit either under the laws of 
the State of Iowa or any other state, territory, prov- 
ince or country, a flat rate of 15% of the entire 
amount so passing is imposed. 

Transfers of property made within two years prior 
to the death of the grantor or donor are, unless 
shown to the contrary, deemed to have been made 
in contemplation of death and are taxable. 

A transfer of property in respect of which the 
transferor reserves to himself a life income or inter- 
est is deemed to have been intended to take effect 
in possession or enjoyment at death, provided that if 
the transferor reserves to himself less than the entire 
income or interest, the transfer is deemed to be tax- 
able thereunder only to the extent of a like propor- 
tion of the property so transferred. 

The Act will be in force “from and after its publi- 
cation in the Kossuth County Advance, a newspaper 
published in Algona, Iowa, and in the Spencer News 
Harold, a newspaper published in Spencer, Iowa.” 


Banks and Corporations Required to Report 
Earnings in Minnesota 


MINNESOTA law, approved April 20, 1931, re- 

quires banks, and each financial, mercantile, 
manufacturing and business corporation having its 
actual and principal place of business within the 
State of Minnesota, to make and file with the Minne- 
sota Tax Commission, on forms prepared by the 
Commission, a statement of its net income and net 
profits as set forth in its last preceding income tax 
return to the United States Government, its total 
taxes on real property and its total taxes other than 


on real property, imposed by the State of Minne- 
sota. 
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The first report was due on June 1, 1931, and 
in subsequent years report must be made on or be- 
fore the first day of April. It is required that such 
information shall be kept confidential by the Com- 
mission and shall be used only for the annual com- 
putation and publication of statistics showing the 
respective aggregate of net income and net profits 
reported by and taxes imposed upon the taxpayers 
to which the act applies. 


Peru Levies Additional Taxes for 
Relief of Unemployment 


The following information regarding new tax 
levies in Peru is obtained from a report prepared by 
Commercial Attache Charles H. Cunningham, Lima, 
Peru, issued by the Department of Commerce, Wash- 
ington, D. C. The report is of special interest to in- 
dividuals and firms engaged in foreign trade and to 
those having investments in Peru. 


F IMPORTANCE to all enterprises doing busi- 

ness with or within Peru, and of general interest 
as an example of governmental action looking to- 
ward the alleviation of unemployment, a decree, 
dated April 10, 1931, provides for the raising of 
funds to finance the execution of public works by 
the imposition of special taxes upon imports, ex- 
ports, company profits, stock dividends, rental re- 
ceipts, automobile registrations, wages and salaries, 


mail and tobacco. The new decree, which was pro-’ 


mulgated on April 11, 1931, and made effective as 
of that date, is emergency in character, and the taxes 
thereby imposed are to remain in effect through the 
remainder of the year, or until December 31, 1931. 
During that period they will represent a consider- 
able charge upon industry, affecting, as they do, in 
one form or another, practically all classes of busi- 
ness. 


The taxes will be collected by the Caja de Deposi- 
tos y Consignaciones, which will include the funds 
in a special account denominated “Pro-Unemployed” 
(Prodesocupados). A special board in each depart- 
ment will determine the public improvements to be 
carried out, which are to consist of workmen’s 
houses, roads and bridges, public markets, jails, and 
highway, sewage, water and irrigation works. The 
funds are to be allocated to the various departmental 
Boards by a Central Committee, appointed by Su- 
preme Resolution. 


It is decreed* that: 

1. The following taxes of extraordinary character be 
created: 

(a) One per cent ad valorem on imports. 

(b) One per cent ad valorem on exports. 

(c) Two per cent on the profits of credit, commercial, 
industrial and insurance stock companies. 

(d) One per cent additional on the revenue obtained 
from movable capital, as well as on the revenue obtained 
from shares, bonds and cedulas. 

(e) One per cent on the amount of rental receipts. This 
tax, to be borne by the owner, shall be paid by means of 
revenue stamps to be affixed to the corresponding receipts. 

(f) Twenty-five per cent surtax on the present registra- 
tion tariff for private automobiles in the entire Republic. 





* The quoted portion of the decree is a part of a translation made 
from the or ol foreign language. The Department of Commerce 
regards it as accurate and correct, but assumes no responsibility for 
its accuracy, completeness or correctness. 
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(g) Ten per cent on the amount of bets in public enter- 
tainments. 


(h) The product from the sale of a special two centavo 


mail stamp to be entitled: “Pro-Unemployed.” The use of 
this stamp shall be compulsory for all mail circulating 
within the Republic. 

(i) One per cent on salaries and wages of over 200 sols 
a month. The participation of directors of companies on 
the profits of same, are also subject to this tax. The sal- 
aries of the employees of the State, which have already 
been considerably reduced, shall be exempted from this 
contribution. 

(j) A stamp of ten per cent of the value of cigarette 
and cigar packages sold within the Republic. 

(k) The product of extraordinary and periodical con- 
tributions made voluntarily by institutions or private per- 
sons. 

When fractions of more than one-half result from the 
collection of these taxes, same shall be considered as one 
unit. 

Since the creation of the taxes mentioned in this decree 
constitutes only a measure of emergency, the taxes shall 
be effective from the date of this decree up to the 3lst of 
December, 1931. 


Supreme Court Decisions 


Choice of Appellate Courts in Tax Cases.—Section 1002 
(d) of the 1926 Act, providing relative to appeal from a Board 
decision that “In the case of an agreement between the Com- 
missioner and the taxpayer, then [the Board’s decision may be 
reviewed] by the Circuit Court of Appeals for the circuit or 
the Court of Appeals of the District of Columbia, as stipu- 
lated in such agreement,” does not mean that the parties 
may stipulate for review in any circuit court of appeals. 
Therefore the Circuit Court of Appeals for the Second 
Circuit [Vermont, Connecticut, and New York] correctly 
denied jurisdiction of an appeal by the petitioner which had 
its principal office in California and filed its return there, so 
that “the parties’ right of choice by stipulation under (d) 
was restricted to that court [Ninth Circuit] on the Court of 
Appeals of the District of Columbia.” Supreme Court of 
the United States in Nash-Breyer Motor Company, formerly 
Troy Motor Sales Company, v. David Burnet, Commissioner. 
No. 549, Oct. term, 1930. 


Contract of Sale, Basis for Gain or Loss.—Market value 
of contract received in 1916, as part consideration from sale 
of stock, providing for the payment of 60 cents a ton on 
all iron ore to be mined by a corporation, can not be deter- 
mined with fair certainty, there being no agreement as to 
the maximum or minimum amount to be mined each year, 
and the value of future payments need not be determined, 
the 1916 transaction having been a sale and not an exchange 
of stock. Gain is not realized by the taxpayers until the 
aggregate payments received by each of them shall have 
exceeded the March 1, 1913, value as to the shares of stock 
originally held by each, and the value at the time of their 
mother’s death as to that part of the latters’ interest in the 
contract inherited by the taxpayers.—Supreme Court of the 
United States in David Burnet, Commissioner v. Edith An- 
drews Logan; David Burnet, Commissioner v. Julia Andrews 
Bruce. Nos. 521 and 522. Oct. term, 1930. Circuit Court 
of Appeals decisions, 42 Fed. (2d) 193, which reversed 
12 BTA 586, and 42 Fed. (2d) 197, which reversed 5 BTA 
300, affirmed. 


Indians, Taxation of —A member of the Osage Indian 
tribe who held a certificate of competency was subject to 
income tax under the 1918 Act on the income received by 
him pursuant to his ownership of shares in the tribal in- 
come from oil and gas leases made by the tribe under 
authority of the Act of June 28, 1906, 34 Stat. 539. “It is 
evident that as respects his property other than his home- 
stead his status is not different from that of any other citi- 
zen of the United States.”"—Supreme Court of the United 
States in Henry Choteau v. David Burnet, Commissioner. No. 
81. Oct. term, 1930. Decision of Circuit Court of Appeals, 
Tenth Circuit, which agreed with Board of Tax Appeals’ 
decision, 14 BTA 1254, affirmed. 


Interest on Refunds.—Letter- which accompanied pay- 
ment of tax for year 1917, informally requesting specia 
assessment and asking for a hearing, was held insufficient 
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THE ILLINOIS STATE-AND-LOCAL TAX SYSTEM AS OF JANUARY 1, 1931 









































ApurnisTRaTion or Tax Day of Date 
Legal citation ‘ taxable status | return or . 
(to Smith-! =. Title of tax z Rate of tax | _ or year of informa- | Date tax is due 
Revised Statutes, report ou which] tion is 


tax is computed due 


a | | | ff | 





Chap. 120, Secs.| General property. ....... Allreal and personal property| Full value of property. 
1-337. except that for charitable, 
religious, etc., purposes. 


Sum of state rate and rates} Twp. as-| State rate byi\County 
for local purposes. sessors} Governor,| Trea 
Auditor and 
Treasurer. Local 













estate assess-| assessors 
ed every four} due June 
years. 1 













cy ee 
me  delin- 
quent Mar. 10. 








Chap. 32, Sec. 96.] Corporation organization. Organization of stock corpor- 


ation, 
Privilege of doing business in! 
State. 





Authorized capital 
stock. 





Chap. 32, Sec. 80.) License, foreign corpora- 


Authorized _ capital 
tion. i 
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Chap. 120, Secs.) Gifts, legacies, inheritances: 
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Transfer of property from| Appraised value of| 2-14 per cent on near| County 
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ou collateral heirs, 10-30 

per cent on distant heirs. 
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Chap. 121, 
228. 


a _, Secs.| Registration of motor i icle. .| Horse-power........ 
08-212. vebic! 


Sen. Bill No, 85%) Gasoline tax..........-. 












A Privilege of refereeing or con-| Flat rate 
testing in boxing, etc., 
matches. 

8 Paid admissions.......... 


Mipimum of $5 for con-| Athletic) 


Chap. 103, Secs.! Referees and contestants. 
23, 24. testant; $25 for referee.) Commis- 























— 8, Secs.) Horse races, admission tax. Number admitted ...| 20 cents per person... . . Dept. of 
37ef. i 


Specified by Dept. 
of Agriculture. 










“| Heriftedl Ses 


ri? gr rent 
ture. 

Ten days’ 
before 
first rac- 
ing day. 
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{Chart prepared by Professor M. H. Hunter, University of Illinois and copyrighted (1931) in his behalf by The Tax Research Foundation.] 

















‘Several maximum rates are fixed. That for county is 25 cents on $100 valuation, except as of railroads and of oy of telegraph companies are kept in separate books by county clerk 
authorized by vote of people; — —* = es, 20 cents on $100; varies in school districts. 2 Sec. 97 1? There shall be deducted from this the amount paid to cities for benefitof fire departments. The tax 
provides for many other fees, such or certificate of amendment; for recording railroad agree- upon foreign companies is the same, unless they are from states whose tax upon Illinois a 7 
ment, $25. 3 If no business is Ted a. in state, then payment is fee based on amount of stock, would be greater. The tax is then the same as would be levied upon;Illinois companies. 
ranging from $10 to $1,000. ‘ Exempted from this are banks, and associations organized for purely reciprocal provision not to tax intangibles provided other state gives Similar treatment to Illinois, 
manufacturing and mercantile puvgetes, for the mining and sale of coal; for printing, for publishing * There are many other annual license charges, such as upon architects, barbers, real estate dealers, 
newspapers, and breeding live stock. 5 The Illinois Central pays 7 per cent of the gross receipts etc. Most of these are handled through the Department of Registration and Education. 1° Refer- 





from ite main trunk and branches in lieu of all other taxes. * Valuations of track and rolling stock ence to Smith-Hurd Revised Statutes not yet available. " Receipts used for premiums st state aad 
county fairs. 12 $2,500 when within 25 miles of city of over 500,000 population, 



























to meet the requirements of Section 1324 (a), Act of 1921, Est. E. Lederer, Collector v. Wilbur Suchard Chocolate Co. 
hence interest on Overpayment made June 20, 1918, on Blakely D. McCaughn, Collector v. Wilbur Suchard Chocolate 
account of taxes assessed for the year 1917, and refunded Co. Est. B. F. Davis, Collector v. York Chocolate Co. Est. 
in 1922, is not recoverable-—Supreme Court of the United E. Lederer, Collector v. York Chocolate Co. Blakely D. Mc- 
States in Maas & Waldstein Company v. The United States. Caughn, Collector v. York Chocolate Co. Nos. 426-441, Oct. 
No. 263. Oct. term, 1930. Decision of Court of Claims, 37 term, 1930. Circuit Court of Appeals’ decision, 42 Fed. (2d) 
Fed. (2d) 196, affirmed. 408, reversed. 

Sweet Chocolate, Excise Tax Liability on Sale of.—Sweet Sales of motorcycles to a municipality solely for use in 
chocolate and sweet milk chocolate are held taxable as its police service are not subject to excise tax under the 
“candy” under the 1918 and 1921 Acts——Supreme Court of 1924 Act. Decision rendered in answer to a question cer- 
the United States in B. D. McCaughn, Collector v. Hershey tified from the Court of Claims.—Supreme Court of the 
Chocolate Co. Est. E. Lederer, Collector v. Hershey Chocolate United States in Indian Motocycle Company v. United 
Co. Est. B. F. Davis, Collector v. Hershey Chocolate Co. Est. States. No. 5. Oct. term, 1930. Mr. Justice Stone wrote a 
E. Lederer, Collector v. Hershey Chocolate Co. B.D. Mc- dissenting opinion in which Mr. Justice Brandeis concurred. 
Caughn, Collector v. Hershey Chocolate Co. Est. B. F. Davis, . 

Collector v. Hershey Chocolate Co. Est. B. F. Davis, Collec- Transferees, Taxation of.—The summary procedure per- 
tor v. Klein Chocolate Co. Est. E. Lederer, Collector v. Klein mitted by Section 280 (a) (1) of the 1926 Act (collection 
Chocolate Co. Est. E. Lederer, Collector v. Klein Chocolate of tax from the transferees of the taxpayer’s assets) does 
Co. Blakely D. McCaughn, Collector v. Klein Chocolate Co. not violate the Constitution, where adequate opportunity 


Est. E, Lederer, Collector v. Wilbur Suchard Chocolate Co. is afforded for a later judicial determination of the legal 
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rights of the alleged transferee. The constitutionality of 
the provision is not impaired by the fact that it is applied 
to cases where the transfer of assets upon which the trans- 
feree’s liability is based oceurred prior to the enactment of 
the 1926 Act. 

The six-month statutory limitation on suits against stock- 
holders provided by the Pennsylvania statute has no effect 
on procedure under Section 280. “The United States is not 
bound by State statutes of limitation unless Congress pro- 
vides that it shall be.” 

“One who receives corporate assets upon dissolution is 
severally liable, to the extent of assets received, for the 
payment of taxes of the corporation; and other stockholders 
or transferees need not be joined. Non-joinder cannot 
affect or diminish the several liability of the stockholder or 
transferee sued.”—Supreme Court of the United States in 
Annie G. Phillips et al. v. Commissioner of Internal Revenue. 
No. 455. Oct. term, 1930. Decision of Circuit Court of 
Appeals, 42 Fed. (2d) 177, which agreed with the decision 
of the Board of Tax Appeals, 15 BTA 1218, affirmed. 


Appellate and Lower Court Decisions 


Affiliated Corporations.—Two corporations are held not 
to have been affiliated in 1921, where the same interests 
held 86.5 per cent of the common stock of one corporation 
and less than 28 per cent of the common stock of the other, 
the fact that certain shares of the latter were voted by 
proxy by owners of the 28 per cent interest not represent- 
ing the “control” contemplated by the statute. Moreover, 
even if the respective holdings of common and preferred 
were to be taken into consideration, it is held that the 
requisite control in the same interests was not present.— 
United States Circuit Court of Appeals, Second Circuit, in 
Commissioner of Internal Revenue v. City Button Works. De- 
cision of Board of Tax Appeals, 16 BTA 839, reversed. 

The fact that two companies constituted a single business 
unit is not alone determinative of their affiliation for 1919 
and 1920. Affiliation is denied where one company owned 
65 per cent of the stock of the other, the remaining 35 per 
cent being held by the manager of the subsidiary who 
owned no stock in the other corporation. An option held 
by the other corporation to purchase his stock on demand 
for an agreed consideration, which included a satisfactory 
contract of employment, does not indicate that the holder 
of the option controlled the individual’s stock.—Court of 
Claims of the United States in Madera Yosemite Big Tree 
Auto Company and Yosemite Stage & Turnpike Company, 
Corporations v. The United States. No. J-62. 

Three corporations are held to have been affiliated for 
1918 and 1920, where the same interests controlled them 
in a practical, financial and business sense. The minority 
holding of 165 of 1200 shares, mostly by relatives and em- 
ployees, in one company is negligible, and the minority 
voting preferred stock in another company, callable on 90 
days’ notice, which is voted by proxy by the majority in- 
terests if voted at all, does not destroy the control ex- 
ercised by the majority. Sufficient funds were available 
in the taxable years to have redeemed this .preferred stock. 
—United States Circuit Court of Appeals, First Circuit, 
in Howes Brothers Hide Company et al., v. Commissioner of 
Internal Revenue. No. 2533. Oct. term, 1930. Decision 
of Board of Tax Appeals, 17 BTA 129, reversed and re- 
manded. 


Assignment of Securities, with Reservation of Income for 
Life—Tax Liability on Income.—Where the owner of stock 
transfers the legal title to another but by the terms of the 
contract retains and reserves to herself the right to the 
income during her life, the dividends on the stock are tax- 
able to her, being impressed with a trust in her favor when 
received by the transferee of the stock.—United States Cir- 
cuit Court of Appeals, Eighth Circuit, in Joseph IV. Betten- 
dorf v. Commissioner. Nos. 8995, 8996, 8997, March term, 
1931. Board of Tax Appeals’ decision, 18 BTA 959, re- 
versed. 


Business Expense.—Lawyer’s traveling expenses incident 
to a trip to Europe as a member of a special committee of 
the American Bar Association to study and report on 
criminal procedure and law enforcement are not deducti- 
ble—Court of Appeals of the District of Columbia in 
Wade H. Ellis v. David Burnet, Commissioner. No. 5102. De- 
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cision of Board of Tax Appeals on this issue, 15 BTA 1075, 
affirmed. 

Tax paid for another corporation by the petitioner, inci- 
dent to a selling and servicing contract, is not deductible 
as a business expense, the contract not indicating that the 
petitioner assumed such an obligation thereunder.—Court 
of Appeals of the District of-Columbia in National Piano 
Manufacturing Company v. David Burnet, Commissioner. No, 
5002. Decision of Board of Tax Appeals, 11 BTA 46, affirmed 
on this issue. 

Amount paid an attorney for services in preparing and 
pressing before a State legislature a bill (ultimately passed) 
under which the sale of a certain motor fuel handled by 
the taxpayer would be continued to be permitted, was 
deductible as a business expense.—United States Circuit 
Court of Appeals, Ninth Circuit, in Robert H. Lucas, Com- 
missioner, v. G. T. Wofford. No. 5353. Decision of Board 
of Tax Appeals, 15 BTA 1225, affirmed. 


Cancellation of Indebtedness—Income Involved.—I ndebt- 
edness canceled by creditors in 1921 in order to enable 
petitioner to continue in business and pay the balance of 
the creditors’ claims does not constitute income to peti- 
tioner within the purview of the revenue acts. Court of 
Appeals of the District of Columbia in David Burnet, Com- 
misstoner of Internal Revenue v. John F. Campbell Company. 


No. 5121. Decision of Board of Tax Appeals, 15 BTA 458, 
affirmed. 


Charitable Contributions—Deductions for.—Where land 
was conveyed as a memorial to a charitable institution, 
the donors taking back (unsecured) notes payable over a 
period of years, the notes being canceled as they became 
due, the amounts thereof were deductible as charitable 
contributions in the year of cancellation. “Because the 
method of establishing the memorial saved the petitioners 
taxes was no reason why it should be condemned.”—Court 
of Appeals of the District of Columbia in John E. Andrus, 
Jr. et al. v. David Burnet, Commissioner. Nos. 5057, 5058, 
5059, and 5060. Decision of Board of Tax Appeals, 15 BTA 
479, reversed. 


Claims for Refund, Amendment of to Include a Different 
Ground from Original—Claim for refund for 1922, based 
on the fact that plaintiff had understated the 4 per cent of 
the mean of the reserve funds at the beginning and end 
of the year, resulting in an overpayment. of tax, will not 
support a suit for refund on the basis of deduction of the 
full 4 per cent of the mean of the reserve funds, in accord- 
ance with Nat'l Life Ins. Co. v. U. S., 277 U. S. 508, the basis 
of the claim being different from the basis for the suit.— 
Court of Claims of the United States in The Mutual Life 
Insurance Co. of New York v. The United States. No. K-37. 

Written protest accompanying remittance of tax pay- 
ment does not constitute a claim for refund or credit.— 
United States District Court, Dist. of Minn., Third Div. 
in Northwestern National Life Insurance Company v. L. M. 
Willcuts, Collector. 


Claims for Refund, Effect of Informal.—A letter acknowl- 
edging a revenue agent’s report, and requesting special 
assessment may not be regarded as an informal claim for 
refund, no direct or indirect reference to a claim for re- 
fund having been made in such letter. Special assessment 
having been denied, an overpayment based on other grounds 
may not be allowed where a formal claim for refund of such 
overpayment was filed after the statutory period.—Court of 
Claims of the United States in ll’ausau Sulphate Fibre Com- 
pany v. United States. No. J-618. 

Letter requesting special assessment, setting forth the 
amount of the correct tax liability and the amount of the 
Overpayment as nearly as the taxpayer could estimate it, 
is held to have been an informal claim for refund sufficient 
to warrant the allowance of interest on the overpayment 
(resulting from the allowance of special assessment) from 
six months after the filing of such informal claim, as pro- 
vided by section 1324 (a) of the 1921 Act. The facts dis- 
close that the Commissioner had regarded the letter as an 
informal claim, since the overassessment was allowed in 
1923 after the five- -year period within which the Commis- 
sioner was authorized to allow an overassessment without 
a claim.—Court of Claims of the United States in H. P. 
McKenney et al. v. The United States. No. J-667. 


(Continued on page 227) 
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( N March 3, 1931, the day following the decisions of 

the United States Supreme Court in Burnet v. Northern 
Trust Company, 51 S. Ct. 342, Morsman v. Burnet, 51 Sup. Ct. 
343, and McCormick v. Burnet, 51 Sup. Ct. 343, Congress 
sought to remedy as far as possible the Federal estate tax 
loss resulting from the decisions by passing a joint reso- 
lution amending Section 302 (c) of the Revenue Act of 
1926 so as to make the estate tax expressly applicable to 
transfers in trust where possession or enjoyment of income 
from the trust property is retained during the life of the 
transferor or where the right to designate the persons who 
shall possess or enjoy the trust property or the income 
therefrom is reserved. 

The Treasury Department has announced (T. D. 4314) 
that in view of the Supreme Court decisions above men- 
tioned and those in Nichols v. Coolidge, 274 U. S. 531, May 
v. Heiner, 281 U. S. 238, and Coolidge v. Long, 282 U. S. 582, 
the amendment of Section 302 (c) of the Revenue Act of 
1926 as made by Congress on March 3, 1931, will, notwith- 
standing the provisions of Section 302 (h) of that Act, be 
applied prospectively only, i. e., to such transfers coming 
within the amendment as were made after 10:30 Pp. M., 
Washington, D. C., time, March 3, 1931. 

The Treasury Decision further states that Regulations 
70, 1929 Edition, will be amended to make the changes 
necessitated by the amendment to Section 302 (c) of the 
Revenue Act of 1926 and the above decisions of the Su- 
preme Court effective. 


AtLtaouss it would be natural for politicians to pre- 
fer postponement of remedy of the Federal Govern- 
ment’s revenue dilemma until after the presidential election 
in 1932, the decline in Treasury income and probable de- 
pression relief requirements make action by the next Con- 
gress imperative. 

The liberals in Congress will favor increase of income 
tax rates, particularly in the higher income ranges, higher 
Federal estate tax rates, a gift tax and possibly an excess- 
profits tax. The stand which will be taken by the con- 
servatives is probably indicated by the recent addresses of 
Secretary Mellon and Under Secretary of the Treasury 
Mills, which expressed similar guarded opinions as to de- 
sirable sources of additional revenue. The Administra- 
tion’s viewpoint is stated by Mr. Mellon as follows: 

“The situation in which we find ourselves at present, 
with a serious deficit facing us at the end of the year, 
raises the question as to whether we have yet developed a 
sufficiently well-balanced system to provide the reventes 
on which the Government must be able to count from year 
to year. 

We depend today largely on two sources of revenue: 
First, internal revenue taxes, including individual and cor- 
poration income taxes and such other taxes as those on 
tobacco and estate taxes; and, second, customs duties. 
Customs duties are fairly stable and, in spite of all we 
hear to the contrary, may be relied on to produce an even 
flow of revenue except in the most abnormal years. Taxes 
on tobacco are also a very dependable and important 
source of Government revenue. The individual income 
tax, however, has become so restricted in its application 
that it has become a class rather than a general tax, with its 
incidence limited to a comparatively small number of tax- 
payers. Out of a total population of 120,000,000. there 
are only 2,500,000 individuals and about 250,000 corpora- 
tions who pay an income tax. Furthermore, some 380,000 
individuals pay about 97 per cent of the total amount re- 
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ceived from individual income taxes. Yet we depend on 
this limited number of taxpayers for so large a part 
of the revenue needed for the support of the Government. 

“In times like the present, when incomes have fallen 
off, such a system inevitably results in a severe shrinkage 
in the Government’s revenues; and this fluctuation in the 
revenues is further increased by our treatment of capital 
gains and losses, which tend to increase abnormally cur- 
rent income in times of rising prices and business expan- 
sion and to depress it in periods of falling prices and busi- 
ness contraction. The surpluses which have arisen in the 
past and the deficit which we face today are due in large 
measure to the fact that we rely for two-thirds of our tax 
revenue on the income tax, which is subject to sweeping 
variations and depends on a variety of circumstances but 
principally on the upward and downward swings of busi- 
ness. 

“The Treasury has for some time been aware of the 
defects in our tax structure; and while, in my opinion, we 
could not possibly have anticipated the extent to which 
revenues have fallen off, the Treasury has not failed to call 
to the attention of Congress and the country the advisa- 
bility of providing safeguards against the very conditions 
which have overtaken us. 

“Three years ago when Congress was being urged by 
organizations of business men and other individuals to 
grant a greater reduction of taxes than seemed warranted, 
the Treasury pointed out the danger of eliminating certain 
excise taxes and depending for so large a part of our 
revenues on a comparatively small number of taxpayers. 
In this connection the Treasury said: 

_ ‘In prosperous years this revenue (from income tax) 

is stable enough, and in an era of mounting prosperity 

we may expect an increase in the taxable income of this 
limited number of taxpayers who form the base of the 

Federal tax structure. But if the situation should be 

reversed and prosperity should begin to recede, it might 

result in such a shrinkage in incomes that the Govern- 
ment’s revenue would be seriously affected. Obviously, 
we should retain some other taxes which can be relied 
on in times when a slowing up of prosperity may cause 

a falling off in incomes and a consequent drop in taxes 

from this source.’ . 

“T have referred to these views at this time, first, because 
they seem to be pertinent now when the tax system must 
come under careful scrutiny; and, second, because I do 
not wish the country to think that the Treasury views with 
complacence the present situation in which we find our- 
selves, either as regards the lack of balance in our tax 
structure or the inadequate amount of revenue which it 
produces under adverse conditions.” 


MASY Federal tax litigation cases were terminated by 
the decision of the United States Supreme Court on 
May 25, holding that Section 280 (a) (1) which. makes 
available all of the regular tax-collecting machinery of 
the Government for collecting the liability at law or in 
equity of a transferee of the property of a taxpayer, is not 
in violation of the Constitution.’ 

The contention mainly urged was that the summary pro- 
cedure permitted by Section 280 violates the Constitu- 
tion because it does not provide for a judicial determination 
of the transferee’s liability at the outset. The Court held 
that the procedure in Sec. 280 (a) (1) satisfies the require- 
ments of due process because two alternative methods of 
eventual judicial review are available to the transferee. 

To the argument that the method of assessment and 
collection permitted by Sec. 280 (a) (1) cannot be applied 
where, as in the case at bar, the transfer of assets upon 
which the transferee’s liability is based, occurred prior to 
the Revenue Act of 1926, and that if applied retroactively 
would be unconstitutional, the Supreme Court’s opinion 
states that the power of Congress to provide an additional 
remedy for the enforcement of existing liabilities is clear. 

As to the contentions (1) that Sec. 280 (a) (1) is invalid 
because the liability at law or in equity of a transferee is 
dependent upon the law of the state of incorporation, (2) 
that thus the section improperly delegates the Federal 
taxing power to the state legislatures, and (3) that the tax 
liability of the transferee, as thus taxed and collected, vio- 
lates the constitutional requirement of uniformity, the Court 

1 Annie G. Phillips et al. v. Commissioner. No. 455, Oct. term, 1930. 
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said: “The extent and incidence of Federal taxes not 
infrequently are affected by differences in state laws; but 
such variations do not invalidate the constitutional pro- 
hibitions against delegation of the taxing power or the 
requirement of geographical uniformity.” 

The Court held that the detailed limitation periods speci- 
fied in Section 280 evidence the intention that they alone 
shall be applicable to the proceedings therein authorized, 
and hence supercede the six-month statute of limitations 
on suits against stockholders provided by the Pennsylvania 
statute. 


Pare s crete in Federal Government policies 
relating to means of tiding over the present business 
emergency are a subject of general discussion. It is 
pointed out, for example, that, on the one hand, the Adminis- 
tration has brought pressure to bear on business men to 
keep employment and wages on an even keel and to this 
end Congress made special appropriations for enlargement 
of the public works program. On the other hand, faced 
with the realities of imposing Treasury deficits, announce- 
ment is made of wholesale retrenchments in expenditures 
in various departments. 

There are but three means by which government expen- 
ditures can be reduced—one by reducing the number of 
government employees, another by reducing salaries of 
employees and the third by decreasing purchases in the 
commodity markets. Whichever means is used will add to 
economic distress, and will be taken as an indication of 
lack of confidence in the ability of the United States to 
recover from the depression. Addition by the Federal 
Government to the queues of unemployed is likely to prove 
not economy but an expensive boomerang. 

Business men have been asked by the Administration 
to courageously carry on in the hape of a business upturn. 
Prevalent opinion seems to be that practical application of 
the precepts would be facilitated by example. 


Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re-. 
ports of discussians which do not always~ 
appear on the surface. The letters are a 
real help to ali tax men. Clients include 
tax practitioners and corporation officers. 
May we send you a copy of our latest 
letter? 


‘ CLIP THIS COUPON TO YGUR LETTERHEAD 


The Kiplixger Washington Agency, 
National Press Bldg., Washington, D. C. 

Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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The saving of a few million dollars now in government 
outlay might conceivably do damage far out of propor- 
tion to the value of the saving. 

In 1917 and 1918 Congress was willing to appropriate 
tens of billions of dollars to fight an enemy that was 3,000 
miles away. An enemy, more devastating, is now within our 
gates. Retrenchment by the Government can not other 
than aid the demoralizing forces. An about-face, with the 
slogan “Billions for Victory over Depression,” would allay 
hysterical fears and put constructive forces in operation. 


‘ 


é6°THE present depression is comparable in its extreme 

depth and its extent only to those which have followed 
about the same distance after the former great wars in 
modern history. This depression is no doubt contributed 
to by many very important, immediate, economic causes 
which each of you will give different weight, but I believe 
you will all agree with me that the destruction of life 
and property, the great tax burdens, and the social and 
political instability which resulted from the Great War 
have had large responsibility in its origins. 

ae ie ee ee 


“This is not an occasion for review of the action and 
interaction of such a multitude of forces [those respon- 
sible for the present economic, social and political up- 
heaval], but I do wish to give emphasis to one of these 
war inheritances in which international cooperation can 
effect a major accomplishment in reducing the tax burdens 
of the world, removing a primary cause of unrest and es- 
tablishing greater confidence for the long future. That 
is the limitation and reduction of armament. The world 
expenditure on all arms is now nearly $5,000,000,000 yearly, 
an increase of about 70 per cent over that previous to the 
Great War. We stand to-day with nearly 5,500,000 men 
actively under arms and 20,000,000 more in reserve. These 
vast forces, greatly exceeding those of the pre-war period, 
still are to be demobilized, even though 12 years have 
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passed since the armistice was signed, because of fear 
and of inability of nations to cooperate in mutual reduc- 
tions. Yet we are all signatories to the Kellogg-Briand 
pact, by which we have renounced war as an instrument 
of national policy and agreed to settle all controversies by 
pacific means. 
Ce & mee 

“International confidence cannot be builded upon fear— 
it must be builded upon goodwill. The whole history of 
the world is filled with chapter after chapter of the failure 
to secure peace through either competitive arms or in- 
timidation.”—President Hoover in address at the opening 
session of the Sixth General Congress of the International 
Chamber of Commerce in Washington, D. C., May 4, 1931. 


OTAL Federal income tax collections for the 10 

months of the current fiscal year were $1,537,073,532, 
a decline of $314,236,151 or 20.2% from the amount for 
the corresponding period of the previous fiscal year, the 
Bureau of Internal Revenue reports. , 

Every major source of revenue shows a decrease. The 
tobacco tax collections continue to make the most favorable 
comparison, the decrease amounting to only 1.38 per cent. 


A Debtor Unburdens His Soul 


OLLOWING is the text of a letter recently 

written by a harassed debtor to his creditors. 
There are probably many who will concur in a gen- 
eral way in the lamentation. 


“I wish to inform you that the present shattered condi- 
tion of my bank account makes it impossible for me to 
send you a check in response to your request. 

“My present financial condition is due to all the Federal 
Laws, State Laws, County Laws, Corporation Laws, By- 
Laws, Brother-in-Laws, Mother-in-Laws, and Outlaws that 
have been foisted upon an unsuspecting public. Through 
various Laws, I have been held up and held down, walked 
on and sat upon, flattened out and squeezed out until I 
do not know where I am, what I am, or why I am. 

“These Laws compel me to pay a merchant tax, stock 
tax, excise tax, income tax, real estate tax, school tax, 
syntax and carpet tax, auto tax, gas tax, light tax, cigar 
tax, and street tax. 

“In addition to these taxes, I am expected to contribute 
to every society and organization that the inventive mind 
of man can organize. To the society of St. John the Bap- 
tist, Woman Relief, Navy Relief, Children’s Home, Police- 
man’s Benefit, Morons’ Society, Y. M. C. A., Boy Scouts, 
Jewish Relief, Near East, and the Gold Diggers’ Home, 
also every hospital and charitable institution in town, the 
Red Cross, the Black Cross, the White Cross, the Purple 
Cross, and the Double Cross. 

“The Government has so governed my business that I 
do not know who owns it. I am inspected, suspected and 
disrespected, examined, re-examined, informed and mis- 
informed, commanded and demanded until all I know is 
that I am supposed to provide an inexhaustible supply of 
money for every known need, desire or hope of the human 
race, and because I refuse to donate to all and go out 
and beg, borrow, and steal money to give away, I am 
cussed and discussed, boycotted, and talked about, lied to, 
lied about, held up, held down, and robbed, until I am 
nearly ruined, so the only reason I am clinging to life is 
to see what the hell is coming next. 


Yours very truly,” 


Court Decisions 
(Continued from page 224) 


Community Property—Texas.—The amount of a loan to 
the decedent by his wife should not be deducted from the 
decedent’s half of the community estate in Texas, where 
there was no evidence that any of decedent’s separate 
property was conveyed to the wife by the decedent inci- 
dent to the loan. 

The entire amount of funeral expenses of a deceased 
spouse, under the community property laws of Texas, 
should be deducted from his half of the community prop- 


‘Circuit Court of Appeals, Fifth Circuit, in David H. Blair, 
Commissioner v. Mrs. Niels (Mellie) Esperson Stewart, Exec- 
utrix of Estate of Niels Esperson, Deceased. No. 
sion of Board of Tax Appeals, 11 BTA 1283, reversed as to 
the first issue and affirmed as to the second. 


erty to determine the net taxable estate—United States 
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5745. Deci- 


Contract, Sale of—Basis for Gain or Loss.—Gain or loss 


from the sale of a contract for an exclusive agency, which 
was acquired by the plaintiff prior to 1913 and transferred 
by him also prior to that date to a corporation organized 
by the plaintiff for cash but transferred back to plaintiff 
on September 12, 1918 in exchange for the entire capital 


stock of the corporation, is measured by the difference 


between the cost to plaintiff on September 12, 1918 of the 


contract transferred to him by the corporation and the 
price at which he sold it to the corporation on the same 
date. Determination of gain or loss referred to a commis- 
sioner of the court, with leave to both parties to submit 
proofs as to the gain if any on the above basis, since the 
record contains no evidence the cost of the contract to the 
plaintiff on September 12, 1918—Court of Claims of the 
13s States in Gilbert H. Pearsall v. United States. No. 


Corporate Distributions—Determination of Profits Ac- 
crued Since March 1, 1913.—Corporate distribution made 
in 1917 resulting from the sale of realty purchased prior 
to March 1, 1913, is held to represent “earnings or profits 
accrued since March 1, 1913,” only to the extent that the 
excess of the net selling price over March 1, 1913, value 
exceeded the net operating loss from March 1, 1913, to 
the date of the distribution, reducing such excess by the 
amount of the tentative tax in 1917 prorated to the date 
of the distribution. 

No part of executor’s commission received in 1917 but 
due and available since 1907 represents income to the 
recipient for 1917. 

In its computation under Rule 50, the Board found a net 
deficiency in 1917 taxes, which, however, was barred by the 
statute of limitations. The taxpayer contends that there 
was a deficiency in normal tax, and an overpayment of 
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excess profits tax, both of which should be considered 
separately. The court recommends that the case be remit- 
ted to the Board “where a calculation of the normal tax 
due will be considered, arid at that time due allowance 
can be made for the excess profits tax admittedly erro- 
neously paid.”—United States Circuit Court of Appeals, 
Second Circuit, in T. Irving Hadden, Executor of the Estate 
of Luther Kountze v. Commissioner of Internal Revenue. De- 
cision of Board of Tax Appeals, 17 BTA 956, reversed. 


Deductions from Gross Income.—Fstate’s surrender of 
stock to the employees of a corporation is held not to have 
occasioned a deductible expense, but increased the value 
of the estate’s remaining stock. The surrender was made 
in accordance with an agreement, entered into by the de- 
cedent and other stockholders with the corporation’s em- 
ployees, to surrender a part of their stockholdings to such 
employees if the latter, by their efforts, could bring the 
dividends on the stock up to a certain amount within a 
certain period.—United States Circuit Court of Appeals, 
Eighth Circuit, in Charles Leslie Ames, Executor, etc. v. 
Commissioner of Internal Revenue. No. 8988. March term, 
1931. Decision of Board of Tax Appeals, 14 BTA 1067, 
affirmed. 

Excise Taxes.—Sales of electric storage batteries were 
not subject to the excise tax on automobile parts and ac- 
cessories under the 1921 and 1924 Acts where there is 
satisfactory evidence that the batteries sold were adapted 
to extensive uses other than in connection with automo- 
biles, so that they can not be said to have been “primarily 
adapted for use on automobiles,” as specified in Universal 
Battery Co. v. U. S., 281 U. S. 580. “It may be true * * * 
that this construction will leave very few articles taxable 
as parts of automobiles.” 

Suit to recover automobile accessory excise taxes brought 
after April 30, 1928, is not barred by Section 424 of the 
1928 Act if recovery is sought on the ground that the taxes 
were excessive and erroneous or otherwise within the pro- 
visions of subdivisions (2) or (3) of Section 424. 

In view of the provisions of Section 1014 (a) of the 1924 
Act amending section 3226, R. S., protest at the time of 
paying excise taxes under the 1921 and 1924 Acts was 
unnecessary as a prerequisite to bringing suit for recovery, 
the amendment “applying to payments already made and 
suits founded thereon as well as payments to be made.” 
—District Court of the United States, Eastern Dist. of 
Penn., in The Electric Storage Battery Company v. Blakely 
D. McCaughn, Collector. No. 14008. June term, 1928. 


Federal Estate Tax.—Under the 1918 Act the proceeds 
(in excess of $40,000) of life insurance policies taken out 
on the decedent’s life receivable by a beneficiary should be 
included in his gross estate, even though the policies ante- 
dated the taxing act, where the insured reserved the right 
to change the beneficiary, so that the transfer did not take 
place until his death._—United States District Court, W. D. 
of Penn. in Elliot C. Grandin, Adm., D. B. N. C. T. A. of 
the Last Will and Testament of William James Grandin, De- 
ceased v. D. B. Heiner, Collector. No. 3596 Law. New trial 
of Grandin, Admr. v. Heiner, 27 Fed. (2d) 454, reversed by 
Circuit Court of Appeals for the Third Circuit (Heiner v. 
Grandin, Exr., 44 Fed. (2d) 141) and new trial ordered. 

Municipal bonds having a face value of $400,000, held by 
a bank of which decedent was president and director at 
date of death, should be included in the gross estate and 
the amount required to recover them from the bank, which 
exceeded their value by $180,000, constituted a deductible 
claim against the estate, where decedent had taken the 
bonds to the bank about two years before his death, had 
them entered as bank assets and himself credited with 
the amount of their face value, the transaction being disap- 
proved by the bank examiner and the other directors. 
The decedent had promised to take the bonds out of the 
bank but died without having done so.—United States 
Circuit Court of Appeals, Tenth Circuit, in C. E. Stewart 
et al., Adms. of Estate of A. W. Shulthis, Deceased, v. Com- 
missioner of Internal Revenue. No. 231. April term, 1931. 
Decision of Board of Tax Appeals, 15 BTA 1354, reversed. 
Dissenting opinion filed by Judge Cotteral. 

Proceeds (in excess of $40,000) of insurance policies 
on the life of the deceased (death in 1925), taken out prior 
to February 24, 1919, were part of his gross estate, where 
the decedent reserved the right to change the beneficiary. 
Other policies, with named beneficiaries, as to which the 
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decedent did not reserve the right to change the assignee 
or beneficiary were not part of his estate——District Court 
of the United States, Middle District of Pennsylvania, in 
Anthracite Trust Company, Jane H. Connell and E. E. Con- 
nell, Executors of Estate of Alfred E. Connell, Deceased, < 
David W. Phillips, Collector. No. 2462, May term, 1930. 


Income, Taxable.—Unclaimed wages constitute income 
for the year in which charged to profit and loss, where 
such wages in the year in which they accrued had been 
credited to “Profit and Loss.” Any part of wages due if 
later claimed and paid may be taken as a deduction.— 
Court of Appeals of the District of Columbia in Charleston 
and Western Carolina Railway Company v. David Burnet, 
Commissioner. No. 574. Decision of Board of Tax Appeals, 
17 BTA 569 affirmed. 


Injunction against Tax Collection.—Decree granting a 
permanent injunction restraining the collector from col- 
lecting or attempting to collect from plaintiff (appellee) 
or any dealer selling its product, a tax under the Oleo- 
margarine Act of 1896, as amended, is sustained, the court 
holding that the product was not a proper subject of the 
tax as identical products had been held exempt in unap- 
pealed court decisions, and that imposition of the tax at a 
rate exceeding plaintiff's profits would cause irreparable 
injury and was a proper case for injunctive relief—United 
States Circuit Court of Appeals, Fifth Circuit, in Peter H. 
Miller, Collector v. The Standard Nut Margarine Company 
of Florida, a Corporation. No. 6049. Decree of District 
Court affirmed. 


Insurance Company and Trust Company Classification 
Distinguished.—A title and trust company, which complied 
with requirements of statutes of the State of California 
affecting corporations doing an insurance business but which 
derived a substantial part of its income from its trust de- 
partment, operated in accordance with the banking laws 
of California, held not to have been taxable as an insur- 
ance company in 1922.—United States District Court, So. 
Dist. of Calif., in Title Guarantee and Trust Company, a Cor- 
poration v. United States of America. No. 3269—Law. 


Interest Incurred or Paid to Purchase or Carry Ob- 
ligations of the United States, Deduction for.—Section 214 
of the 1921 Act was not unconstitutional in making retro- 
active to January 1, 1921, the provision under which pur- 
chasers of Victory Notes who were not original subscribers 
could not deduct interest on money borrowed to buy and 
carry such securities —United States Circuit Court of Ap- 
peals, Second Circuit, in John S. Phipps v. Frank C. Bowers, 
as Executor of the estate of Frank K. Bowers, deceased. 
Henry C. Phipps v. Frank C. Bowers, as Executor of the es- 
tate of Frank K. Bowers, deceased. Howard Phipps v. Frank 
C. Bowers, as Executor of the estate of Frank K. Bowers, 
deceased. Helen Martin v. Frank C. Bowers, as Executor of 
the estate of Frank K. Bowers, Deceased. Decision of Dis- 
trict Court affirmed. 


Interest on Overpayments.—Conclusion of law in opin- 
ion of January 12, 1931, is withdrawn, and new conclusion 
reached regarding the "allowance of interest on overpay- 
ments of tax for 1919 and 1921, which overpayments had 
originally been withheld by the Comptroller General by 
crediting them against other sums alleged to be due the 
Government, claim for which was later withdrawn. Inter- 
est should be allowed from the date of the withholding of 
the sums by the Comptroller General to date of payment. 
Mohawk Condensed Milk Co. v. U. S., Ct. Cls., November 3, 
1930, followed, which allowed interest under Act of March 
3, 1875, Section 227, U. S. C. A., Title 31.—Court of Claims 
of the United States in James Stewart & Company v. The 
United States. No. H-341. 


Interest on Refund of Tax on Distilled Spirits.—Interest 
may not be allowed on a refund of taxes on distilled spirits 
made to the taxpayer in accordance with the Act of Feb- 
ruary 11, 1925, which authorized the Commissioner to re- 
fund all taxes in excess of $2.20 per proof gallon, under 
certain conditions fulfilled by the taxpayer who had paid a 
tax at the rate of $6.40 per proof gallon in 1919, as pro- 
vided by existing law. The Act provided for the allowance 
of the refund “pursuant to the provisions of Section 3220, 
Revised Statutes, as amended.” This section does not men- 
tion interest, and the refund is not an “overpayment” nor 
an amount “erroneously or illegally assessed or collected” 
upon which interest is allowable under the different Rev- 
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enue Acts. Concurring and dissenting opinions filed— 
Court of Claims of the United States in Sunny Brook Dis- 
tillery Company v. The United States. No. L-515. Judge 
Williams and Judge Whaley dissented. 


Losses.—Sale of stock in 1921 for the purpose of estab- 
lishing a deductible loss is held ‘not to have been bona 
fide, where taxpayer’s broker sold the stock under orders 
and repurchased the same amount of the same stock in 
the names of taxpayer’s relative and employee, the tax- 
payer financing the repurchase and immediately taking 
over the new stock.—United States Circuit Court of Ap- 
peals, Fifth Circuit in Mrs. Niels (Mellie) Esperson, Execu- 
trix of Estate of Niels Esperson, Deceased. No. 5746. De- 
cision of Board of Tax Appeals, 11 BTA 1283, affirmed on 
this issue. 

No loss was deductible by members of a syndicate 
formed by stockholders of a bank to acquire the stock of 
another bank in order to consolidate the two banks, where 
the merger was effected, and the stock of the new bank 
was issued share for share for stock of the predecessor 
banks, the syndicate selling part of its stock to non-syndicate 
members at a price less than the cost and issuing the 
remainder to its members at the same price. A loss was 
sustained by the sale to nonmembers but the records were 
not sufficient to allocate the proportions of the loss to the 
petitioners.—Court of Appeals of the District of Columbia 
in Joseph W. McCausey v. David Burnet, Commissioner ; Frank 
Wolf v. David Burnet, Commissioner. Nos. 5077 and 5078. 
Decision of Board of Tax Appeals, 16 BTA 8, affirmed. 


Obsolescence of Goodwill in the Case of a Business 
Affected by the Prohibition Laws.—No deduction for loss 
or obsolescence of the goodwill of a brewery by reason of 
the Eighteenth Amendment is allowable, even though the 
good will was purchased as such for cash. This is the 
construction placed upon Clarke v. Haberle Brewing Co., 
280 U. S. 384, as explained in Gambrinus Brewery Co. v. 
Anderson, 282 U. S. 638. United States District Court, So. 
Dist. of New York, in J. Chr. G. Hupfel Company, Inc., v. 
Charles W. Anderson, Collector. L. 48/273. 


Penalty for Unpaid Taxes.—Five per cent penalty under 
Section 250 (e) of the 1918 Act for nonpayment of tax 
within 10 days after notice and demand by the Collector 
may not be collected where a bona fide claim for abate- 
ment has been filed, even though the tax was not paid 
within 10 days from the time the claim was rejected, the 
court holding that a statute may not be extended by im- 
plication beyond the clear import of the language used. 
However, interest at the rate of 1 per cent a month instead 
of one-half of 1 per cent a month will run from the date 
of rejection of the claim in abatement.—United States Cir- 
cuit Court of Appeals, Seventh Circuit, in United States of 
America v. Maryland Casualty Company, a Corporation. No. 
4460. Oct. term, 1930. District Court decision affirmed 
except for increase of interest payable from one-half of 
1 per cent to 1 per cent a month. 


Property Exchanges.—In 1912, in connection with the 
merger of two trust companies, certain assets were placed 
in trust as a guaranty fund against loss on other assets 
transferred to the new corporation in the merger. The 
interest of the stockholders in this trust fund was evidenced 
by assignable beneficial certificates. In 1922, the trustee 
liquidated these certificates by distributing in place thereof 
certain securities which had been held by the trust. Gain 
was realized upon the distribution in 1922, based upon the 
value assigned to the securities by the taxpayer, even 
though he had not disposed of them in 1922, the Court 
holding that this distribution effected a substantial change 
in the beneficiaries’ interest—United States Circuit Court 
of Appeals, Second Circuit, in Benjamin L. Allen v. Com- 
missioner of Internal Revenue. Decision of Board of,Tax Ap- 
peals, 19 BTA 1005, affirmed. 


Rental, Allocation of to Crops Maturing over a Period 
of Years—Jurisdiction of Court in Special Assessment.— 
Rental paid by a percentage of the crops raised by a lessee 
keeping books on the crop basis, where the crops matured 
in three years and three separate crops were under cultiva- 
tion each year, may be allocated to the three crops under 
cultivation when the payment is made. A deduction is 
therefore allowed for 1918 rental allocated to the 1920 crop. 

Where sublessee acquires the remainder of its lessor’s term 
for a lump sum of $240,000, the denial of the Board of a 
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deduction for $30,000, claimed to be rent for the last month 
of the lessee’s term, is sustained, the court being unable 
to say that the Board’s finding was not being supported by 
substantial evidence. 

Court denies jurisdiction to review the decision of the 
Board in rejecting a claim for special assessment under the 
1918 Act—Court of Appeals of the District of Columbia in 
Kekaha Sugar Company, Ltd. v. David Burnet, Commissioner. 
No. 5098. Decision of Board of Tax Appeals, 13 BTA 690, 
modified as to first issue and affirmed on the remainder. 


Sale of Securities Distinguished from an Exchange.— 
Profit from the sale in 1921 of stock by the taxpayer and 
a partnership of which he was a member is approved as 
determined by the Commissioner, the transaction .being 
held to be a sale rather than an exchange, and the evidence 
not establishing that a bond, secured by a mortgage, and 
notes received as part payment had no readily realizable 
market value—Court of Appeals of the District of Colum- 
bia in Merritt J. Corbett v. David Burnet, Commissioner. No. 
5122. Decision of Board of Tax Appeals, 15 BTA 698, 
affirmed. 


Special Assessment Cases, Review of.—Appellate courts 
have no jurisdiction to review the Board’s decision sus- 
taining the denial by the Commissioner of special assess- 
ment under Section 210 of the 1917 Act and Section 328 
of the 1918 Act.—Supreme Court of the United States in 
Duquesne Steel Foundry Co. v. David Burnet, Commissioner; 
Enameled Metals Company v. David Burnet, Commissioner. 
Nos. 457 and 489. Oct. term, 1930. Certiorari was originally 
denied in the Duquesne case on October 20, 1930 but peti- 
tion for rehearing granted November 30, 1930. The deci- 
sion of the Supreme Court affirmed appellate court 
decisions 41 Fed. (2d) 995 (Duquesne) and 42 Fed. (2d) 213 
(Enameled Metals). 

Jurisdiction of appellate court denied to review a Board 
decision sustaining the Commissioner’s denial of special 
assessment under the 1918 and 1921 acts denied, on author- 
ity of Duquesne Steel Fdy. Co. v. Commissioner and Enameled 
Metals Co. v. Commissioner, decided by the Supreme Court, 
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April 27, 1931.—United States Circuit Court of Appeals, 
Seventh Circuit, in The Moses-Rosenthal Company v. Com- 
missioner of Internal Revenue. No. 4407. Oct. term, 1930, 
April session, 1931. 


Statute of Limitations—Where the evidence did not es- 
tablish that an attorney who wrote a letter requesting im- 
mediate audit of a decedent’s returns was the authorized 
representative of the executrix, the one-year period of limi- 
tation provided by Section 250 (d) of the 1921 Act for 
assessment of the decedent’s taxes did not start to run, 
even though the Commissioner replied that immediate con- 
sideration of the request would be given under the provi- 
sions of that section. The attorney’s letter was not a 
“sufficient compliance with the statute.”—United States Cir- 
cuit Court of Appeals, Fifth Circuit, in Mrs. Niels (Mellie) 
Esperson, Executrix of the Estate of Niels Esperson. No. 
5746. Decision of the Board of Tax Appeals, 13 BTA 596, 
affirmed. 

Waiver of the statutory period for collection of taxes 
and bonds for the taxes, the time for collection of which 
had already expired before the waiver was requested or 
executed, are held to have been obtained from the tax- 
payer by duress, where the Collector had threatened dis- 
traint of the property unless payment should be made 
within a certain time. The taxpayer may recover such 
taxes paid after the statutory period, the waiver and bonds 
being held ineffective —District Court of the United States, 
No. Dist. of Texas, Dallas Div., in W. D. Cline and Ella 
Pipes Cline v. George C. Hopkins, Collector. 

Consolidated return filed in error for 1919, reporting con- 
solidated income but failing to show separately the amount 
of taxpayer’s gross income, does not start running of the 
statutes with respect to the taxpayer, and assessment for 
that year is not barred—United States Circuit Court of 
Appeals, Fifth Circuit, in Robert H. Lucas, Commissioner v. 
Colmer-Green Lumber Company. No. 6060. Decision of 
Board of Tax Appeals, 12 BTA 256, reversed and remanded. 

Assessment for 1917 is not barred where the statutory 
period has been extended by a chain of waivers, the last 
of which was signed on behalf of the Commissioner after 
expiration of the preceding waiver, the court holding that 
the Commissioner’s written approval is not indispensable 
to the validity of a_waiver.—United States District Court, 
So. Dist. of Calif., Central Div., in Martin H. Mosier v. Rex 
B. Goodcell, Former Collector; Martin H. Mosier z . Galen H. 
Welch, Collector. Nos. 3190- j and 3191-J.° 


Surety Bond, Defense Against Action by Government on. 
—The fact that the government was unable to collect 1917 
taxes by Board and court action, the period of limitation 
against collection having expired, is held not to be a valid 
defense by the taxpayer or the surety to an action by the 
Government on the bond given in connection with an 
abatement claim.—United States District Court, No. Dist. 
of Alabama, in United States of America v. Gulf States Steel 
Company and National Surety Company. 


Taxable Dividends under 1918 Law—Accrual of Income 
Taxes.—Federal income and profits taxes imposed on the 
basis of earnings in 1918 were properly deducted as ac- 
crued expenses for that year, in computing earnings and 
profits available for distribution at the dates dividends were 
paid, where it was necessary to ascertain the earnings for 
the entire year and to prorate them to dates of dividend 
payments, and where the accrual system of accounting was 
used.— United States Circuit Court of Appeals, Second Cir- 
cuit, in Commissioner of Internal Revenue v. Arthur Curtis 
James. Decision of Board of Tax Appeals, 13 BTA 76, 
affirmed. 


Taxable Income.—No taxable income was realized by the 
employee of a corporation by reason of the advance in 
value of stock delivered to him in 1925 as compared with 
its purchase price under a “stock acquisition plan” in 1922 
when he purchased the stock on the installment plan, the 
corporation to retain the stock until fully paid for, and 
the employee to receive the dividends and pay interest on 
the outstanding balances. Schaefer v. Bowers, 41 Fed. (2d) 
803, followed.—District Court of the United States, So. 
Dist. of Calif., So. Div., in Rodney S. Durkee v. Galen H. 
Welch, Collector. Law No. 2928-M. 

Pursuant to Section 611 of the 1928 Act recovery is 
denied as to 1917 taxes paid after the statutory period of 
limitation on collection, where collection was stayed by an 
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abatement claim, on the authority of Graham et al. v. Good- 
cell, 51 S. Ct. 186.—United States Circuit Court of Appeals, 
Third Circuit, in D. B. Heiner, Collector, v. Bessemer Coal & 
Coke Company. 47 Fed. (2d) 1083. Decision of District 
Court, 39 Fed. (2d) 492, reversed. 

Recovery of 1918 taxes paid after the statutory period 
is denied, a bond having been given after the statutory 
period, but before the decision in Bowers v. N. Y. & Albany 
Lighterage Co., 273 U. S. 346, limiting distraint period.— 
District Court of the United States, No. Dist. of Ohio, 
East Div., in The Simmons Manufacturing Company v. Carl 
F. Routzahn, Collector. At Law 16586. 


Transferees, Taxation of.—Transferee liability may be 
asserted where the transferor has never been dissolved 
and where no legal assignment of its only asset, a non- 
assignable lease, has been made to the transferee, its sole 
stockholder, but the latter has obtained possession and use 
of the leased property, such possession being of far greater 
value than the reserved rental. Order allowing claim of 
the United States in a creditor’s suit to assert such lia- 
bility is affirmed. Dissenting opinion filed——United States 
Circuit Court of Appeals, Second Circuit, in Robert L. 
Hatch v. Morasco Holding Company, Inc. United States of 
America, Claimant-A ppellee; Irving Trust Company, Receiver- 
Appellant. Decision of District Court, So. District of New 
York, decided April 16, 1929, affirmed. 

Collection by suit brought under the trust fund doctrine 
against transferees of corporate assets more than five 
years after assessment of tax against the corporation for 
1917 is not barred where a judgment for the amount of 
the tax was secured against the transferor, execution of 
which was returned unsatisfied—United States Circuit 
Court of Appeals, Second Circuit, in United States of 
America v. Oscar Frommel & Bro., Frommel Realty & In- 
vestment Co., Harry Ferguson, Louis Ferguson, Eugene A. 
Sullivan, Harry E. Young, William B. Russlend, Jane Helen 
Wiliams, George Davis Frommel, Helen Elizabeth Frommel, 
Oscar Rue Frommel, Harry Ferguson and Louis Ferguson, 
as Executors of the last will and testament of Oscar From- 
mel, Deceased, and Harry Ferguson and Louis Ferguson, as 
trustees under the trusts set up under Paragraph “Thirteenth” 
of the Last Will and Testament of Oscar Frommel, Deceased. 
Decision of lower court reversed. Dissenting opinion filed 
by Judge L. Hand. 

Assessment of 1918 tax against respondents as trans- 
ferees of a dissolved corporation is not barred, where the 
statutory period for assessment was extended by waivers 
signed by one of the transferees as president of the.cor- 
poration and trustee in liquidation, the signature of one 
authorized corporate officer being sufficient—United States 
Circuit Court of Appeals, Second Circuit, in Commissioner 
of Internal Revenue v. Jonathan Godfrey: Commissioner. of 
Internal Revenue v. First National Bank of Bridgeport, Comn., 
Executor of Estate of Charles G. Waldo, Deceased. Deci- 
sion of Board of Tax Appeals, 18 BTA 775, reversed. 


Decisions of the Board of Tax Appeals 


Bad Debts—Where the debtor was the holder or in 
possession of a valuable location for a filling station and 
the petitioner as creditor obtained a judgment against 
the debtor and became the purchaser of the leasehold and 
certain personal property under execution in November and 
December, 1921, and took possession thereof, and there- 
after within the period of redemption made a settlement 
with the debtor in June, 1922, by which it obtained its 
entire debt, the debt was not ascertained to be worthless 
in 1921, and is not deductible—Sommers Oil Company v. 
Commissioner. Dec. 6963 [C. C. H.], Docket No. 16204. 


Bond Discount, Accounting for.—A corporate taxpayer 
which assumes the bonded indebtedness of a predecessor in 
business, as part consideration for its predecessor’s assets 
and business, realizes no taxable gain from the purchase, 
for retirement, of its predecessor’s bonds, at a price less 
than the face or par value of such obligations. Any and 
all sums paid by the petitioner for the retirement of such 
obligations represent payments on the purchase price of the 
assets and business. 

A corporate taxpayer, keeping its books on an accrual 
basis, which has issued its own notes for a price less than 
their face or par value, and, during the taxable year, pur- 
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chases, for retirement, a part or all of such obligations, 
at less than the issuing price, or the issuing price plus the 
total deductions for amortization, of discount allowable to 
the date of such purchase, is not entitled, in computing net 
income for the taxable year, to deduct the unamortized 
discount which would have been deductible in a period 
subsequent to the date of purchase, had the notes continued 
to remain outstanding to the date of maturity and then 
had been retired at face or par value. 

A corporate taxpayer, keeping its books on accrual basis, 
which has issued its own notes for a price less than their 
face or par value, and, during the taxable year, purchases, 
for retirement, a part or all of such obligations, at a price 
in excess of the issuing price plus the total deductions for 
amortization of discount allowable to the date of purchase, 
is entitled, in computing net income for the taxable year, to 
deduct, as an expense, the excess of the purchase price over 
the issuing price plus the total deductions for amortization 
of discount allowable to the date of purchase.—American 
Chicle Company v. Commissioner. Dec. 6958 [C. C. H.], 
Docket No. 29897. 

Bonds—Amortization of Expense of Issue—The peti- 
tioner in 1919 issued to certain of its stockholders shares 
of its capital stock of the par value, and actual value, of 
$71,000, as a consideration of their guaranteeing the pay- 
ment, both of principal and interest, of an issue of the 
petitioner’s bonds. Held, that the value of said shares of 
stock represented an expense of the sale of said bonds 
which should be amortized and deducted from income 
ratably over the life of the bonds.—Liberty Farms v. Com- 
missioner. Dec. 6896 [C. C. H.], Docket Nos. 26717 and 
29899. A dissenting opinion by Black was concurred in by 
Sternhagen. 

Bond Premium, Amortization of.—Petitioner issued and 
sold in 1925, $2,000,000 of its first mortgage 5 per cent 
20-year bonds, receiving therefor in that year $2,125,400. 
Held, that the premium received represents taxable income, 
to be amortized over the life of the bonds. 
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Saving Taxes 
in Drafting 
Wills and Trusts 


By 
J. J. ROBINSON 


Tax Counsel, Chicago Title and Trust Company 


“The practical experience of the author, as tax 
counsel for a large trust company, ts well reflected 
in the practical attitude and outlook which char- 
acterizes the book.” 


ILLINOIS LAIV REVIEW 


This work, of an intensely practical nature, 
is designed as an aid to lawyers and trust 
officers in drawing or examining wills and 
trust instruments with the view of mini- 
mizing inheritance, estate and income taxes 
for estates and beneficiaries. 


It sets forth the important tax questions 
involved in wills and in the various kinds 
of trust instruments, together with author- 
ities, and presents practical suggestions for 
tax savings gained by research and the au- 
thor’s experience. 


The important subject of reservation is 
given particular attention, including such 
questions as: 


—of the right to revoke the trust 

—of the right to withdraw limited amount of 
principal on demand 

—of the right to amend but not to withdraw 
principal 

—of the right to change beneficiaries 

—of the right to annuity during life 

—of the right to entire income during life 

—of the right to part of the income during life 

—of the right to a life estate in real property 

—of the right to a possible reversionary interest 
in the income 

—of the right to a possible reversionary interest 

in the corpus 

—of the right to supervise trust investments 

—of the right to require trustee to execute proxies 

—of the right to vote stock held in trust 

—of the right to control the making of leases by 
the trustee 

—of the right to appoint successor trustees 

—of the right to the income if personal income 
falls below a certain amount 

—of the right to manage the trust fund. 


The time to protect estates and beneficiaries 
against excessive taxes is when the 
instrument is drawn 
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Petitioner, in computing net income on its returns for 
the years 1925, 1926, and 1927, deducted the interest ac- 
crued and paid in each of those years on its first mortgage 
20-year bonds issued in 1925 at a premium. Held, that 
petitioner is entitled, under Section 234 (a) (3) of the 
Revenue Act of 1926, to deduct in each of those years al] 
of the interest so paid or accrued and that respondent 
may not adjust such deductions by eliminating in each 
year a portion equal to 1/20th of the premium received 
for the bonds as representing not interest, but a repayment 
to the investor of an aliquot part of the premium paid— 
Fall River Electric Light Co. v. Commissioner. Dec. 6954 
[C. C. H.], Docket Nos. 41468, 43217, 44901. 


Business Expense Distinguished from Capital Expendi- 
ture.—The cost of building up a magazine circulation struc- 
ture is a capital expenditure while the cost of maintaining a 
circulation structure, once established, is an ordinary and nec- 
essary business expense.—Successful Farming Publishing 
Company v. Commissioner. Dec. 6949 [C. C. H.], Docket 
No. 33190. 

Commissions and escrow expenses paid in connection 
with an installment sale of real property by one not a 
dealer in real property are not deductible in the year of 
sale, but are added to cost and serve to reduce the profit, 
thus being spread over the same period as the installment 
payments.—J. Edward Sullivan v. Commissioner. Dec. 6940 


[C. C. H.], Docket No. 29616. 


Corporation Income.—Subscribers to capital stock, after 
making partial payment on their subscription agreements, 
defaulted in meeting the remaining payments due. The 
subscription agreements, together with payments then 
made, were declared forfeited to the corporation, but with 
the privilege granted to subscribers to re-subscribe and 
thereby receive credit for the payments declared forfeited. 
Held, the payments declared forfeited are not income to the 
corporation.—Inland Finance Company v. Commissioner. 
Dec. 6951 [C. C. H.], Docket Nos. 29916 and 39686. 

Federal Estate Tax.—In March 1919 the decedent con- 
veyed to trustees certain property to hold in trust for the 
benefit of his children and their issue, to pay the income 
from said property to said children and their issue during 
a period of twenty-five years, and at the end of that period 
to divide the corpus among said children and their issue 
then living. In October, 1919, the decedent, with the con- 
sent of the trustees and of the beneficiaries then living 
and of full age, modified the terms of the trust and also 
reserved the right further to amend, alter or modify the 
trust at any time, in conjuction with the trustees and such 
of the beneficiaries as might then be living and of full age. 
In December, 1924, the decedent further modified said trust, 
pursuant to the power so reserved, and transferred addi- 
tional property thereto. The decedent died in 1925. Held, 
that no part of said property transferred to said trustees 
should be incluéed in the estate of the decedent subject 
to the Federal estate tax.—The Colonial Trust Company et 
al., Executors of Estate of William B. Kurtz, Deceased. Dec. 
6915 [C. C. H.], Docket No. 43073. 

Where a husband, resident in California, purchases a 
half interest in real estate, paying for the same with com- 
munity funds, and at his instance has the deed to the same 
made to his wife and himself, the presumption is—nothing 
more appearing—that the interest which the wife takes 
therein is as tenant in common and is her separate prop- 
erty and the respondent erred in including such interest in 
the gross estate of her deceased husband for estate-tax 
purposes. 

The profits received by the wife from a business part- 
nership with her husband and another, which profits or 
funds were by her turned over to her husband and with 
her knowledge and consent deposited in banks to his ac- 
count and never to hers, were, in the circumstances of the 
instant case, community property and upon the death of 
the husband such funds then in banks to his credit were by 
the respondent properly included in the gross estate ol 
the decedent for estate-tax purposes.—The Oakland Bank, 
Executor of the Estate of Marcel Lemer, Deceased, v. Com- 
missioner. Dec. 6962 [C. C. H.], Docket No. 32824. Mor- 
ris, Sternhagen, Murdock and McMahon dissented from 
this opinion. 

Under Section 302 (e) of the Revenue Act of 1924 there 
should be included in the gross estate of the decedent the 
full value of property acquired by the decedent and his wife 
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as joint tenants prior to and subsequent to the passage 
of the Revenue Act of 1924. 

The fact that such property was acquired by the dece- 
dent and his wife, residents of California, with community 
property does not establish that any part of such property 
“originally belonged” to the wife within the meaning of 
the statute so as to exclude any part of it from the de- 
cedent’s gross estate, since the wife had no vested interest 
in the community property, but only an expectancy there- 
in—Emma Melczer, as Executrix of the Estate of Joseph 
Melczer, Deceased, et al. v. Commissioner. Dec. 6939 [C. 
C. H.], Docket No. 25444. 

The amount of inheritance tax paid by the estate to 
the State of Missouri ‘allowed as a credit, subject to the 
limitation contained in section 301 (b) of the Revenue Act 
of 1924. 

Land owned by the decedent in Missouri at the time of 
his death is not subject to the expenses of administration 
of the estate, and the value thereof is not includable in 
the gross estate.—Crooks v. Harrelson, 282 U. S. 55. 

The value of land in Missouri, held by decedent and his 
wife at the time of the death of the decedent as tenants 
bv the entirety, is properly includible in the gross estate 
of the decedent.—T yler et al. v. United States, 281 U. S. 497. 

Insurance on the life of the decedent which is payable to 
one other than the executor of the estate of the decedent, 
but which is, in fact, receivable by or for the benefit of the 
estate, is includable in the gross estate of the decedent.— 
Marmaduke B. Morton, Adm., Estate of John S. Logan, Jr. 
vy. Commissioner. Dec. 6961 [C. C. H.], Docket No. 32241. 

Where the settlor of a trust estate reserves to himself 
alone a power to change the ultimate beneficiaries of the 
trust, such reservation constitutes a power to alter or amend 
and renders the transfer incomplete until his death. The 
property is therefore properly included in his gross estate 
subject to tax under section 302 (d) of the Revenue Act of 
1924. $ 

This is true even though in the original trust instrument, 
the settlor expressly provided that if there was a revocation 
of the trust he could not designate himself as a beneficiary, 
and even though in a supplement to the original trust in- 
strument the settlor further provided that in case there 
was a revocation of the trust he could only designate cer- 
tain other named individuals as beneficiaries. Loring A. 
Cover, et al., Dec. 5556, 17 BTA 1177; Bank of New York 
and Trust Co., Dec. 6290, 20 BTA 677, followed.—H. T. Cook 
et al., Executors of Estate of George R. Cook, Deceased. Dec. 
6973 [C. C. H.], Docket No. 33737. 

The prior decedent died intestate on August 4, 1918. 
From his estate the present decedent received certain cor- 
porate stock pursuant to an order of distribution made by 
the probate court on June 8, 1920. The present decedent 
died April 22, 1925. Held that in determining the net estate 
of the present decedent a deduction may not be taken 
under the provisions of Section 303 (a) (2) of the Revenue 
Act of 1924 on account of the corporate stock received 
from the estate of the prior decedent—The Second National 
Bank and Trust Company and George L. Humphrey, Exec- 
utors and Trustees of the Estate of Arthur D. Eddy, De- 


ceased, v. Commissioner. Dec. 6981 [C. C. H.], Docket 
No. 31764. 


Gifts—An alleged verbal gift of securities by the de- 
cedent to his five children was held not to have constituted 
















































































property was retained.—Earl F. Smith, Adm., Estate of John 
lesley Smith, Dec. 6964 [C. C. H.], Docket No. 39682. 


Income Taxable.—One of the petitioner corporations 
contracted in 1920 for the sale and conveyance of most 
of its assets and business. This contract, after the first 
payment of $100,000 was made, was repudiated by the pur- 
chaser, who, as a result of suit brought against him, set- 
tled the controversy, petitioner retaining its property and 
the payment already made, and receiving in addition, pay- 
ment of $755,000. The amount paid was measured by the 
losses incurred in operation of the properties for the pur- 
chaser following the execution of the contract. Held, that 
the items of $755,000 paid and $100,000 retained under the 
contract of settlement represented income to petitioner. 
Burnet v. Sanford and Brooks Co., 282 U. S. 359. Further, 
held, that these amounts should be included in income for 
1924, in which year the litigation, under which they were 
secured, was terminated. Lucas v. American Code Co., 280 
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U. S. 445.—Dexter Sulphite Pulp and Paper Company v. 
Commissioner; Howland Bag and Paper Company v. Com- 
missioner. Dec. 6959 [C. C. H.], Docket Nos. 34315, 38431. 
Trammell and Murdock disagreed with this opinion. 


Invested Capital—Where petitioner, a corporation, is- 
sued the majority of its shares of stock to a corporation 
from which it had received certain property, but such cor- 
poration immediately transferred a part of such stock to 
others in conformity with a pre-existing understanding, 
leaving such corporation the owner of less than one-third 
of the capital stock of petitioner, held, that Section 331 
of the Revenue Act of 1921 should not be applied to limit 
the amount to be included in petitioner’s invested capital on 
account of the assets which petitioner had received from 
such corporation. H. L. Neuman Co. et al., Dec. 5155, 16 
B. T. A. 533, followed.—Leffingwell Rancho Company v. 
Commissioner. Dec. 6897 [C. C. H.], Docket No. 30652. 
Murdock dissents. 


Losses.—The petitioner owned two tracts of land which 
were damaged by flood. Held, that the shrinkage in market 
value resulting therefrom is not deductible from gross in- 
come for Federal tax purposes under the provisions of 
Section 214 (a) (4) of the Revenue Act of 1921 as a loss 
sustained in that year.—lW. M. Ferguson v. Commissioner. 
Dec. 6982 [C. C. H.], Docket No. 38744. 


Net Loss, Deductions in Determining.—Sec. 206 (a) (4) 
of the 1926 Act, disallowing deduction for dividends in 
computing net loss of a corporation was held not uncon- 
stitutional, as discriminating and arbitrary. Petitioner’s 
contention that this section seeks to levy indirectly an ar- 
bitrary tax on a portion of petitioner’s income, which tax 
could not be levied directly, was deemed unsustained in 
view of the fact that Congress does tax dividends and has 
the right to prescribe the method of computing losses 
which in the exercise of its discretion are to be deducted 
in computing net income of another year.—General Securi- 
ties Corporation v. Commissioner. Dec. 6937 [C. C. H.], 
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Docket No. 42895. Van Fossan, concurring in the result 
only, expresses the belief that it is not within the sphere 
of authority of the Board to consider a question of con- 
stitutionality, regardless of the outcome of such consid- 
eration. 


Railroads, Taxation of —1. On March 1, 1920, the peti- 
tioner’s properties were turned back to it by the Director 
General of Railroads in an undermaintained condition. It 
filed a claim for undermaintenance in 1920, which was dis- 
puted by the Director General of Railroads, who contend- 
ed that the United States did not owe the petitioner any 
amount for undermaintenance during the period of Fed- 
eral control, but, on the contrary, that the petitioner’s 
properties had been overmaintained and that the petitioner 
owed the United States an amount for overmaintenance. 
There was a lump-sum settlement of the claim in 1920 by 
which the Government allowed the petitioner $8,191,905.37 
for undermaintenance of its properties. By reason of this 
settlement the Commissioner, in an audit of petitioner’s 
return for 1920, disallowed as a deduction from gross in- 
come $8,191,905.37 of its maintenance expenditures for that 
vear. The amount of overexpenditure for maintenance 
from March 1 to December 31, 1920, as compared with a 
10 months’ period of the test period (July 1, 1914, to June 
30, 1917), amounted to $3,263,523. Held, that only 
$3,263,523 of the maintenance expenditures for 1920 should 
be disallowed on this account. 


2. The petitioner claims the deduction from gross in- 
come of 1920 for loss of approximately $25,000,000 sus- 
tained by it in 1920 upon the return to it of its properties 
on March 1, 1920, in ari undermaintained condition, which 
undermaintenance was not made good by the lump-sum set- 
tlement in 1921. Held, that the petitioner sustained no 
deductible loss in 1920 when it received back its properties 
in an undermaintained condition. 


3. The correct amount of the reduction of ordinary and 
necessary expenses for 1920 by reason of an increase in 
the book value of its inventory at March 1, 1920, over that 
at December 31, 1917, determined. 
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4. Amortization of premium on bonds issued subsequent 
to March 1, 1913, shown by petitioner’s books of account 
Fg accrual of 1920, held to constitute taxable income of 

5. Compensation received in 1920 for guaranty period 
held to constitute taxable income.—Chicago & North Western 
Railway Co. v. Commissioner. ~ Dec. 6921 [C. C. H.], Docket 
No. 36343. 

Transferees, Taxation of.—In the case of Pittsburgh Ter- 
minal Coal Corporation v. Commissioner (Dec. 6960 [C. C. 
H.], Docket No. 19005), the Board held no deficiency ex- 
isted for 1917, 1918 and 1919, in view of the fact that peti- 
tioner was not in existence in those years, having been 
formed in 1924 by merger of two cérporations. The taxes 
in question arose from operations of Meadows Lands 
Coal Company, one of the _ predecessor corpora- 
tions, and the Board decided that inasmuch as the de- 
ficiency notice was under Section 274 of the 1926 Act, the 
Commissioner may not in this proceeding prove liability 
of the petitioner as transferee. Two dissenting opinions 
were filed—Smith agreed with a dissenting opinion by 
Black, and Trussell and Arundell agreed with a dissenting 
opinion filed by Miss Matthews. 

Constitutionality of Section 280 of the 1926 Act is waived 
upon appeal to the Board. There is no transferee liability 
as to a parent corporation, which sustained an operating 
loss, to pay entire tax for affiliated group, in the absence of 
agreement as to allocation of law. Transferor’s liability 
having been extinguished by the 1926 Act, it may not be 
received. 

Waivers executed for dissolved Maine, Arizona, and Wyo- 
ming corporations by the secretary held invalid. Extension 
by waiver is to be included in determining one-year period 
for transferee assessment. Constituent companies having 
been re-aligned with other companies during year, return, 
though not correct, starts limitation period for all constitu- 
ent companits.—Continental Oil Company v. Commissioner. 


Dec. 6974 [C. C. H.], Docket No. 28427. 


Rulings of the Bureau of Internal Revenue 


Deductions from Gross Income—Taxes for Local Bene- 
fits—General Counsel’s Memorandum 5589 (C. B. VIII-l, 
83), with respect to the treatment of assessments against 
local benefits, is revoked in view of the decision of the 
Board of Tax Appeals in the case of F. M. Hubbell Son 
& Co. v. Commissioner, 19 BTA 612. 

The Board of Tax Appeals in the case of F. -M. Hubbell 
Son & Co. v. Commissioner stated it was the Board’s opinion 
that ownership of the improvement must be established, 
since the only purpose for which such deductions for de- 
preciation are authorized is the untaxed recovery of capital 
investments in wasting assets used for income purposes. 
The Board was of the opinion that the statutory provision 
of Section 214(a)8 of the Revenue Act of 1924 contem- 
plates the tax-free return only of the cost of assets in 
which the taxpayer claiming thereunder has a capital in- 
vestment and which in some way contribute to the gross 
income from which deductions for depreciation are allow- 
able and that in such use or by the passage of time or 
operation of law are exhausted. The conclusion of the 
decision was that there is no basis in law for the recovery 
of assessments or local benefits by ratable annual de- 
ductions measured by the depreciation annually sustained 
by the public improvement.—G. C. M. 9461: X-21-5072 


Earned Income.—Commissions on policies written in a 
general insurance agent’s territory represent earned net 
income even though the policies are written by subagents. 
Although nonacquiescence was announced in Fred C. San- 
born, 19 BTA 495, and petition for review was filed, the 
petition was later dismissed, and that case should be fol- 
lowed in similar cases.—I. T. 2567: X-17-5035 (p. 7). 


Exchanges of Property.—In view of the Commissioner's 
acquiescence in the decision of the Board of Tax Appeals 
in the case of W’. H. Hartman Co. v. Commissioner, 20 
BTA 302, it is held that no gain or loss is recognized 
from the trading in of trucks and passenger car used for 
business purposes on new trucks and passenger cars to be 
used for like purposes, I. T. 2356 (C. B. VI-1, 168) affirmed; 
I. T. 2419 (C. B. VII-1, 231) and Mimeograph 3641 (C. B. 
VII-1. 86) revoked.—I. T. 2573: X-20-5063 (p. 10). 
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THE AMERICAN ACADEMY OF AIR LAW 
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The purposes of the Academy are: 
“To establish and maintain a library on aeronautical and radio law; 


“To encourage research and provide facilities for the study of aeronautical and radio law, 
including instruction therein; ° 


_ “To provide the means for education and social intercourse between persons and organi- 
zations engaged in the study of aeronautical and radio law; 
“To develop a sound and enlightened opinion on the legal aspects of aeronautical and 
radio problems on the part of the public and the agencies of government; 
_“To prepare, print and issue publications, periodicals and information on aeronautical and 
radio law and to act as a clearing house for the collection and dissemination of information 
pertaining thereto; 


“To promote regional, national and international conferences on air law.” 




















THE AIR LAW REVIEW 
Official Journal of the American Academy of Air Law. 
A Quarterly review of legal developments in aeronautics and radio. 
Subscription $5.00 Per issue $1.50 
Foreign Subscription $6.00 
For information, write the American Academy of Air Law, 32 Waverly Place, New York, 
New York. 
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Legislature; formulates a definite program of further constructive legislation; analyzes the 
politics, economics, psychology and general intellectual background of the situation. 
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Federal Estate Tax.—Amendment of Section 302 (c) as 
made by Joint Resolution of Congress on March 3, 1931, 
will be applied prospectively only, i. e., to such transfers as 
were made after 10:30 p. Mt, Washington, D. C. time, March 
3, 1931. For further details of T. D. 4314 see page 225. 


Fixed Investment Trusts, Tax Liability—Under the facts 
submitted for an opinion with reference to the taxable 
status of a certain investment trust, the trust was held 
taxable as an association, it being found that the elements 
of business, of control by the beneficiaries, and of quasi 
corporate organization are all present under the terms of 
the trust instrument.—I. T. 2572: X-20-5062. 


Gross Income.—In the case of shares of stock *sold 
between dividend dates there is no distinction between 
common and preferred stock under the provision of article 
51 of Regulations 74, the entire amount of the dividend 
being income to the vendee.—I. T. 2569: X-19-5052 (p. 2). 


Income from Settlement of War Claims—Revenue Act of 
1928.—The income received from payments made to a tax- 
payer under sections 2 and 4, Settlement of War Claims 
Act, is to be accounted for, for income tax purposes, in 
the year in which the payment is actually available to the 
claimant.—G. C. M. 9466: X-21-5074 (p. 8). 

G. C. M. 9210, X-21-5073 (p. 4), provides a detailed ex- 
planation of the treatment for income tax purposes of 
amounts received from awards for losses incurred during 


the World War. 


Indians, Refund of Taxes to.—Public Resolution No. 74, 
Seventy-first Congress (S. J. Res. 163),’ approved May 19, 
1930, is applicable only to those cases in which taxes 
have been illegally paid by or on behalf of a duly enrolled 
Indian allottee—I. T. 2574: X-20-5067 (p. 20). 

1 Public Resolution Mi, 74 provides as follows: 

“Resolved by the Senate and House of Representatives of the United 
States of America in Congress Assembled, That any person duly enrolled 
as a member of an Indian tribe who received in pursance of a tribal 
treaty or agreement with the United States an allotment of land which 
by the terms of said treaty or agreement was exempted from taxation, 
and from which land the restrictions have been removed, and who was 
required or permitted contrary to such stipulation to pay any. illegal or 
unauthorized Federal tax on the rents, royalties, or other gains arising 
trom such tax-exempt lands during the period of such exemption and 
who would be entitled under the law and rulings of the Treasury De- 
partment in similar Indian cases to a refund of the taxes so illegally or 
erroneously collected but for the fact that he failed to file a claim for 
such refund within the time prescribed by law, shall be allowed one 
year after the approval of this Act within which to file such claim, and 
if otherwise entitled thereto he may recover such illegal taxes in the 
same manner and to the same extent as if such claims for refund had 
been theretofore duly filed as required by law, it not being the policy 
of the Government to invoke or plead a statute of limitations to escape 
the obligations of agreements solemnly entered into with its Indian 
wards: Provided, however, That in the case of the death of any such 
person any such illegal taxes paid by him or on his account may in like 
manner be claimed and recovered by the person or persons who would 
have received such money had it constituted a part of his estate at the 
time of his death.” 

Inventories, Valuation of.—Purchased or produced goods 
in the inventory of a manufacturer in a form salable on 
the open market on the inventory date should be valued at 
the current bid prices prevailing in the open market for 
like goods on that date. Any such goods, which have been 
moved into process to a further state of manufacture, but 
which have not reached a form salable on the open market, 
should be valued at the current bid prices prevailing on 
the inventory date for goods of the preceding salable form 
plus the necessary labor and burden attaching up to the 
state in which the goods are:found on the inventory date. 
The reproductive cost method is entirely appropriate as to 
goods in process which have not reached a form salable on 
the open market between the time of the original purchase 
of the raw material and the inventory date, and as to goods 
in process or finished goods where there are no open mar- 
ket quotations therefor.—G. C. M. 9401: X-18-5043 (p. 2). 

Special Advisory Committee, Cases Considered by.—Ef- 
fective as of April 1, 1931, Commissioner’s Mimeograph 
3558, published in Cumulative Bulletin VI-2, page 403, as 
amended by Commissioner’s Mimeograph 3814, published 
in Cumulative Bulletin IX-2, 459, and relating to the or- 
ganization of the Special Advisory Committee, is further 
amended as follows: 


Subdivision (b) of the third paragraph [designating the 
classes of cases which the Special Advisory Board may 
consider and act upon] is amended to read: 

“(b)Cases arising out of the mailing of deficiency no- 
tices as prescribed by the various Revenue Acts, except 

(1) cases involving the question of the application of sec- 
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tion 104 of the Revenue Act of 1928 and section 220 of 
prior Revenue Acts, which shall be considered and acted 
upon by the interpretative division of the office of the 

General Counsel of the Bureau of Internal Revenue, 

subject to the approval of the Commissioner, and (2) 

cases involving the imposition of the 50 per centum ad 

valorem penalty for filing a-false or fraudulent return.” 

The last paragraph is amended to read: 

“Complete records shall be maintained by the com- 
mittee of its action on cases, and by the General Counsel 
of his action on cases falling within the exception con- 
tained in (b)(1) above. The committee shall not recon- 
sider any case on which the review division of the 
General Counsel’s office has taken action prior to July 1, 
1930, in the absence of newly discovered evidence, or 
recent court or Board decisions in which the Bureau 
has acquiesced, or changes in the law and regulations.” Mim, 
3878: X-21-5077 (p. 22). 

Taxes, Deductible.—The fees paid by a corporation under 
Section 176 of the Ohio General Code, in connection with 
an amendment of its charter authorizing an increase in its 
capital stock, are deductible as taxes under Section 23 (c) 
of the Revenue Act of 1928 and corresponding provisions 
of prior Revenue Acts.—I. T. 2570: X-19-5053 (p. 3). 

The internal combustion engine fuels tax (gasoline tax) 
imposéd by the State of Maine is deductible for Federal 
income tax purposes by the consumer who pays it and 
to whom it is not refunded. If, however, the tax is added 
to or made a part of the business expense of such customer, 
it cannot be deducted separately as a tax.—I. T. 2571: 
X-19-5054 (p. 4). 


Capital Gains and the Federal Income Tax 
(Continued from page 211) 


of time, perhaps finally to descend by request, devise, or 
inheritance without any tax having been imposed upon the 
increased value of the property. Such taxpayers are able 
to adjust their affairs to a great extent so that losses can 
be taken at favorable times and profitable sales postponed 
for long periods. As evidence of this the statistics of the 
Senate committee known as the Couzens committee are 
illuminating. . 


This table has already been quoted. It traces the 

capital gains and losses through the eight years 1917- 
1924 of 4,063 individuals with a net taxable income 
of $100,000 and over in 1916. For the eight years 
in question, this group reported gains in the aggre- 
gate amount of $369,650,179 and losses aggregating 
$827 ,489,817. 

When the special rate of 12% per cent was. first 
applied to capital gains, the corporation rate was 
also 12% per cent and it would have been super- 
fluous to bring corporations under the special pro- 
visions relating to capital gains. If the rate be 
reduced to 6 per cent, however, corporations should 
be subject to this special rate for approximately the 
same reasons and on the same or similar conditions 
as those which apply to individuals. The case for 
a reduced rate applicable to capital losses is par- 
ticularly strong where the taxpayer is a corporation. 
Corporation investments in securities and other prop- 
erty which they do not regularly buy and sell are, 
of course, enormous. Many of these investments are 
now worth less than their original cost less depre- 
ciation. It would greatly increase tax revenue if 
the losses realized on the sale of such property could 
be credited or deducted at less than the regular 
rate. Where a large property is sold at a gain, the 
corporation can almost avoid or postpone payment 
of the tax by utilizing the so-called reorganization 
provisions. But under existing law it is easy to se 
cure prompt and full recognition of capital losses 
when a sale of similar property is made at a loss. 

(Continued on page 238) 
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Inheritance Tax Attorneys, Associated 


Counsel specializing in Inheritance Tax law, whose services in their respective 


States are available particularly to attorneys and corporate fiduciaries through- 


out the country. 


Cooperation with Inheritance Tax Service of Commerce Clearing House, Inc., 


Loose Leaf Service Division of The Corporation Trust Company. 
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Congress is likely to be very busy at its next ses- 
sion; there will be many proposals to increase tax 
rates and a strong general opposition to rate reduc- 
tion; many members of Congress who study this 
question in a disinterested way will reach conclu- 
sions in conflict with those here adopted; and some 
who share those conclusions will keep silent because 
anyone who proposes to reduce the tax on capital 
gains and losses is likely to be regarded as a schem- 
ing henchman of capital and the capitalists. 


The “capitalists” need not be alarmed. Most of 
them I think, would prefer to see the rate on cap- 
ital gains and losses reduced, partly for selfish rea- 
sons and partly because they think reduction would 
be good for the country. But if Congress prefers 
to do nothing, they will find real solace in crediting 
losses at 12% rather than at six per cent. They 
have generous reserves of real but “unrealized” losses 
which may legitimately be brought into service as 
time and occasion demand. 


What Congress will do with capital gains and 
losses is more important to the country and the 
Treasury than it is to the majority of wealthy tax- 
payers, even those who are dominated by selfish mo- 
tives. These men may await the event with 
composure. 


The Taxation of Personal Property 
(Continued from page 214) 


eliminate the main inequities, due to double taxa- 
tion of intangibles, through the elimination of all 
intangibles as a basis for direct taxes. Third, we 
can conserve the principle that every one shall re- 
spond to the financial obligations involved in ec- 
onomic and political allegiance through the imposition 
of an income tax which shall be paid to the juris- 
diction or jurisdictions to which the owner of in- 
tangibles owes political fealty. Fourth, we can 
eliminate all taxes, including many so-called fran- 
chise taxes, on corporations by substituting some 
sort of equitable tax on all business enterprises, in- 
corporated or unincorporated. Fifth, we can observe 
the principle that every citizen should aid in the 
support of government through the imposition of 
direct income or carefully selected consumption 
taxes. Sixth, we can observe the principle that all 
citizens should pay for special privileges or special 
benefits, through the imposition of true license 
charges and fees; which, to be true to their char- 
acter, must in no case be larger than the sum nec- 
essary to meet the costs of supplying such services. 
Seventh, we can inaugurate an equitable inheritance 
tax, which, willy-nilly, has become an integral part 
of. all modern systems of taxation. 


This solution of the problem while logical is an 
ideal one and an ideal solution is often “the sub- 
stance of things hoped for” rather than a practical 
reality to be attained at once. But can those states 
still floundering in the morass of the old general 
property tax, find any other possible way out of 
their present difficulties? Can they compromise as 
some of them are even now trying to do? Can they 
apply the principle of expediency without doing vio- 
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lence to any of the fundamental principles outlined 
above? If they pay any attention at all to economic 
and fiscal principles, if they pay heed to the ad- 
vanced steps taken in an ever increasing number 
of states, they will surely erect a tax system which 
will do justice to all the economic classes; and to do 
justice to each and every economic class forces us 
inexorably to the elimination of all burdens on all 
intangible, representatives of wealth and to substi- 
tute taxes on wealth and services, measured in terms 
of production, income, or consumption. 


Taxability of Life Insurance 
(Continued from page 207) 


in the policies. (Exempt under Article 25; taxable 
under Article 27). 


(3) Where the premiums are paid partly by the 
insured and partly by the beneficiary, the insured 
retaining no legal incidents of ownership in the pol- 
icies. (Partly taxable and partly exempt under Ar- 
ticle 25; exempt under Article 27). 


(4) Where the premiums are paid partly by the 
insured and partly by the beneficiary, the insured 
retaining legal incidents of ownership in the pol- 
icies. (Partly taxable and partly exempt under Ar- 
ticle 25; taxable under Article 27). 


This confusion results to a large extent from two 
little words which are contained in the law itself, 
namely, “taken out.” In insurance circles a policy 
is “taken out” when the contract is delivered and 
the first premium paid. How odd it would sound 
to hear it said that a policyholder has “taken out” 
insurance at the time he pays the second, the third 
or any subsequent premium. On the other hand, 
if the taxability of life insurance proceeds is to be 
based solely on the theory of premium payment, then 
that is exactly how the words “taken out” as con- 
tained in the law would have to be applied. It 
would seem, therefore, that the thing most desired 
for the purpose of clarification is an amendment to 
the present law, the words “taken out” being too 
difficult of proper interpretation. 


Many other questions arise in connection with the 
taxability of life insurance proceeds under the pres- 
ent Federal Estate Tax law, but this article does 
not permit full and complete comment. For ex- 
ample, (1) An insured disposes of all legal incidents 
of ownership in a policy during his lifetime, but 
reserves the right to receive the dividends. Would 
the proceeds be exempt from tax at his death? (2) 
An insured irrevocably transfers his insurance pol- 
icies to his wife but provides that should she pre- 
decease him, the policies should revert to him. Would 
the proceeds be exempt from tax at the death of 
the insured should he predecease his wife? (3) An 
insured irrevocably transfers his insurance policies 
to his wife. Would the cash values be taxable as a 
part of the wife’s estate, should she predecease the 
insured? Furthermore, no cases or decisions appeaf 
to have arisen in regard to the taxability of life 
insurance trusts, which are of more or less recent 
development. For lack of space, these questions 
must remain for future treatment. 

(Continued on page 240) 
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THE TAX MAGAZINE 


HOW ABOUT YOU? 


Are you posted? 
Are you up-to-date? 
Does your practice pay? 


How about your office? 
Have you labor-saving devices? 
Have you a definitely planned system? 


Do you know the important forwarders? 
Are you interested in the bankruptcy law? 
Do you know what the legislatures are doing? 


Do you know who’s who in the legal world? 
Do you know how to deal with house agencies? 
Do you care for stimulating and interesting articles? 


THE ANSWER IS 


THE COMMERCIAL. LAW JOURNAL 


Subscription to the Journal is included in the annual dues, 


$6.50, for membership in the Commercial Law League of 
America. 


For full information address the Executive Secretary, 
Martin J. Teigan, 

111 West Monroe Street, 

Chicago. 
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Comment as to the taxability of life insurance 
under the present Federal Income Tax law will be 
confined to proceeds paid by reason of the death 
of the insured in a single sum, other features also 
being left for future treatment. The present law 
provides that amounts received under a life insur- 
‘ance contract paid by reason of the death of the 
insured in a single sum are exempt from tax; ex- 
cept that, “In the case of a transfer for a valuable 
consideration, by assignment or otherwise, of a life 
insurance, endowment or annuity contract, or any 
interest therein, only the actual value of such con- 
sideration and the amount of the premiums and 
other sums subsequently paid by the transferee shall 
be exempt from taxation.” There appear to be no 
cases or decisions in regard to this provision but 
Commissioner Burnet has stated that where an in- 
sured absolutely and irrevocably disposes of all the 
legal incidents of ownership in a life insurance policy 
and “where such disposition does not take the form 
of a transfer for a valuable consideration, the entire 
proceeds of the policy paid by reason of the death 
of the insured are exempt from taxation under the 
income tax law.” He has also indicated that an 
assignment for “natural love and affection” is not 
“a transfer for a valuable consideration” within the 
meaning of the law. 


Naturally, no one knows what will develop in the 
future. Congress may amend the law or the Courts, 
the Board of Tax Appeals and the Treasury Depart- 
ment may change their interpretation of the present 
law, but based on information now available, it would 
seem quite safe to assume that: 


(1) Where the insured, during his lifetime, dis- 
poses of all legal incidents of ownership in his life 
insurance policies, not in the form of a testamentary 
disposition, the proceeds will not be subject to Fed- 
eral estate tax at his death; and 


(2) Where such disposition does not take the form 
of.a transfer for a valuable consideration in money 
or money’s worth, the proceeds will not be subject 
to Federal income tax. 


Doubtless, an over-cautious insured will also have 


all subsequent premiums actually paid by the bene- 
ficiary. 


Business Reading for Profit 


By Orpway TEAD 


SHREWD business man said to me at lunch recently, 

“The basic problem of business is to adjust the supply 
of goods to the demand.” Then he went on to talk about 
“national economic planning.” At present this phrase is on 
the tongue of every third man you meet. And it is rather 
vaguely and loosely used. But it has a big idea by the tail 
and the talk of the town lies that way. Witness the states- 
manlike document done as a supplement to the McGraw- 
Hill trade papers lately, entitled, “A Platform for American 
Business.” If you didn’t get a copy you should send for 
one. For here is a real mind-stretcher and it gives you 
something definite to sink your teeth into when the word 
“planning” is used. The McGraw-Hill people did a real 
service to American industry in issuing this platform. 


os § £38 
Up the same street is the discussion by Dean Donham 


of the Harvard Graduate School of Business Administra- 
tion in his new book “Business Adrift,’ (McGraw-Hill). 
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This statement of an approach to national business plan- 
ning is one of the most provocative volumes to come my 
way in a long time, It is not so important that you agree 
with all he says, as that you realize the urgency of the 
problems he is talking about. Depressions are terriffic evils 
but they do start people thinking with a degree of courage 
and insight that we don’t get So often in prosperous times, 
This book has. set by the ears everyone I’ve seen lately 
who has read it. 
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In the world of distribution the relatively inexpensive 
medium of the window display is at last beginning to get 
the expert attention it deserves. One sign of that is the 
practical new book by W. H. Leahy, the advertising man- 
ager of the Dennison Manufacturing Co., “Window Display 
for Profit.” (Harper & Brothers.) The high priests of the 
art of window dressing assure me that this is a much 
needed and eminently useful book. Its value extends be- 
yond the handbook class since it also calls the attention of 
sales managers and advertising people to the ways and 
means of capitalizing on this medium to make sales. 
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New York bankers are in a favorable position to see our 
business problems in the large. Lewis E. Pierson, chair- 
man of the board of the Irving Trust Company, recently 
said before the New York Export Managers’ Club, “In the 
earlier days competition was looked upon as the life of 
trade. We have found, however, that the spirit of coopera- 
tion comes much nearer being the true life of trade, and 
we have found, too, that the blind and frequently unfriendly 
competition of the past after all is only an unfortunate 
relic. . . . It would be safe to say that most of our 
overseas business difficulties have been the result of lack 
of understanding. So long as we insist upon carrying on 
our foreign transactions over or through a high wall we 
shall fail to do full justice to our own interests or those 
of the foreigner. It does not matter whether that wall rep- 
resents an unreasonably rigid tariff barrier or a short- 
sighted or vacillating credit policy. It must be removed 
if we are to get anything like best results.” 


If you want further factual support of these statements 
as they relate to the distribution of raw materials, I can- 
not recommend too highly the new book “International 
Control of Raw Materials” by Wallace and Edminster, 
(Institute of Economics). This is the first available, clear, 
simple and contemporary statement of the problem of how 
each nation can assure itself access to the material it needs. 
Potash, rubber, coffee, are among the commodities spe- 
cially studied. And the book has a forward-looking empha- 


sis which leaves you with a sense of what the way out 
may be. 
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The chain store world comes in for an absorbing per- 
sonal interpretation in “The Autobiography of J. C. Penney: 
The Man With a Thousand Partners” (Harper & Brothers). 
A business paper editor who has to read hundreds of manu- 
scripts told me that he sat down the other evening to 
glance through it and didn’t lay it down till sometime 
after midnight, when he had read every word. Mr. Pen- 
ney’s life story is far more than the pluck and luck run 
of business biographies. It tells enough about chain store 
merchandising principles and methods to give many new 
suggestions that help any business man to check up on 
his own way of trying to make money. He has been a 
hard worker but he is unusual in knowing how to make 
real partners of those who work with him. 


* * * * *k * 


To sell or not to sell, that is the question keeping hun- 
dreds of sales managers and salesmen awake nights this 
spring. New ideas that are practical, fresh and easy to 
learn on the old but perennially new problems of getting 
in to see customers, handling the sales talk, meeting objec- 
tions, closing sales and all the rest, are treated in the re- 
cent volume “Self Management in Selling” (Harper & 
Brothers). David R. Osborne, Training Director of the 
Studebaker Corporation, is the author of this new work. 
And since it draws liberally on the excellent results with 
salesmen’s training done by that company, a real contri- 
bution to sales literature is made. Sales executives and 
salesmen will find here new ammunition for their 1931 sales 
barrage. 





